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SUMMARY

The Third District Court of Appeal of Florida held that the trial court erred by denying Neyman Ida
Rojas’s motion to vacate a dismissal for lack of service without conducting an evidentiary hearing.
The court reversed and remanded for an evidentiary hearing concerning Rojas’s claimed excusable
neglect.
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1. Whether the trial court erred by denying a Rule 1.540(b) motion seeking relief from a dismissal based on
excusable neglect without conducting an evidentiary hearing.

HOLDINGS

1. When a Rule 1.540(b) motion establishes a colorable entitlement to relief and the claim is raised and
contested, the trial court must conduct an evidentiary hearing rather than summarily deny the motion.

2. Excusable neglect must be proven by sworn statements or affidavits.

KEY QUOTATIONS

“Where a motion under rule 1.540(b) sets forth ‘a colorable entitlement to relief,’ the trial court should
conduct an evidentiary hearing to determine whether such relief should be granted.” (1)

“A motion for relief from judgment should not be summarily denied without an evidentiary hearing . . . .” (1)

“Where such a claim is raised and contested, the trial court abuses its discretion in failing to conduct an
evidentiary hearing on the motion.” (1)

“Excusable neglect must be proven by sworn statements or affidavits.” (2)

FACTUAL BACKGROUND

The underlying action was dismissed for lack of service after notice. Rojas sought relief from the dismissal
based on excusable neglect, but the trial court denied the motion without an evidentiary hearing despite the claim
being raised and contested.

PROCEDURAL HISTORY

Rojas, the plaintiff below, moved under Florida Rule of Civil Procedure 1.540(b) to vacate a dismissal for lack
of service, asserting excusable neglect. The trial court denied relief without conducting an evidentiary hearing,
and Rojas appealed. The Third District Court of Appeal reversed and remanded for an evidentiary hearing.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The trial court must conduct an evidentiary hearing on Rojas's Rule 1.540(b) motion.
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