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SUMMARY

The Nebraska Supreme Court held that an order denying a probationer's motion to modify or eliminate

a probation condition is a final, appealable order because it affects a substantial right. The court

concluded that Nebraska law permits modification of probation conditions based on changed

circumstances but does not allow a probationer to use such a motion to raise arguments that could

have been presented on direct appeal. Because Paulsen identified no sufficient change in

circumstances, the court affirmed the denial of his motion to remove the firearms restriction.
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Paulsen appealed from the Dawson County District Court's order
denying his motion under Neb. Rev. Stat. § 29-2263(3) to modify or

eliminate a firearms-related condition of probation.

Jurisdictional questions not involving factual disputes are reviewed as
a matter of law. For orders denying modification or elimination of
probation conditions, claim-specific standards apply: constitutional
challenges are reviewed for abuse of discretion, while whether a
condition is authorized by statute is reviewed de novo. The court

applied the claim-specific approach here.
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QUESTIONS PRESENTED

1. Whether the order denying Paulsen's motion to modify or eliminate a probation condition was a final,
appealable order under Neb. Rev. Stat. § 25-1902.

2. What standard of review governs an appeal from an order refusing to modify or eliminate a probation

condition.

3. Whether Neb. Rev. Stat. § 29-2263(3) permits a probationer to challenge a probation condition based on
arguments that could have been raised on direct appeal from the sentence.

4. Whether Paulsen's asserted facts, including his lack of a violence history and compliance with probation,

constituted a sufficient change in circumstances to require removal of the firearms restriction.

HOLDINGS

1. An order denying a probationer's motion to modify or eliminate a probation condition is a final,
appealable order when it affects a substantial right and is made on summary application after judgment
under Neb. Rev. Stat. § 25-1902.

2. Neb. Rev. Stat. § 29-2263(3) gives a probationer the right to initiate a process by which the sentencing
court may assess whether new circumstances warrant modification or elimination of probation

conditions, subject to statutory and constitutional limits.

3. The claim-specific standards applicable to direct challenges to probation conditions also govern appeals

from orders refusing to modify or eliminate probation conditions.

4. Section 29-2263(3) does not permit a probationer to use a modification motion to raise arguments that

were available in a direct appeal from the original sentence and probation order.

5. Paulsen's allegations did not establish a sufficient change in circumstances requiring modification of the
firearms condition; compliance with probation for approximately six months, by itself, is not enough.
KEY QUOTATIONS

“We understand § 29-2263(3) to allow trial courts to adjust probation terms during the course of probation as
new circumstances warrant.” (304 Neb. at 27-28)

“The mere fact that a probationer has complied with the terms of probation for some period of time is not a
sufficient change in circumstances so as to entitle a probationer to a modification of the conditions of
probation.” (304 Neb. at 32)

FACTUAL BACKGROUND



Paulsen pleaded guilty to second-offense driving under the influence and received a sentence of 30 days in jail
and 24 months of probation. One probation condition prohibited him from possessing or associating with anyone
possessing firearms, ammunition, or illegal weapons. Approximately six months into probation, he sought
removal of the condition, citing his status as a firearm collector, lack of violence history, lack of a connection
between firearms and his DUI convictions, and his compliance with probation. The district court denied the
motion, concluding that Paulsen had not shown a material change in circumstances.

PROCEDURAL HISTORY

Paulsen pleaded guilty to second-offense driving under the influence and was sentenced to 30 days in jail and 24
months of probation, including a condition barring possession of or association with persons possessing
firearms, ammunition, or illegal weapons. More than six months later, he moved to modify the firearms
condition; the district court denied the motion without a hearing, finding no material change in circumstances.

The Nebraska Supreme Court held that the order was final and appealable but affirmed the denial on the merits.
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