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SUMMARY

The Illinois Supreme Court reviewed the Illinois Pollution Control Board’s decision not to require
groundwater monitoring at clean construction and demolition debris and uncontaminated soil fill
operations. The court held that the Board’s decision was not arbitrary or capricious, affirmed the
appellate court’s judgment, and affirmed the Board’s decision.
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STANDARD OF REVIEW A Pollution Control Board rulemaking decision is reviewed under a
limited arbitrary-and-capricious standard. Regulations adopted by the
Board are presumptively valid, and the challenger bears a heavy
burden to show that the decision was clearly arbitrary, unreasonable,
or capricious. The reviewing court does not assess the wisdom of the
Board's decision or reweigh the evidence.
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QUESTIONS PRESENTED

1. Whether the Pollution Control Board's decision not to adopt proposed groundwater-monitoring
requirements for clean construction or demolition debris and uncontaminated-soil fill operations was
arbitrary and capricious.

2. Whether the Board relied on an impermissible factor by considering whether clean construction or
demolition debris and uncontaminated soil constitute waste.

3. Whether the Board failed to consider important aspects of the groundwater-protection problem,
including monitoring costs and risks from older or noncompliant fill.

4. Whether the Board's explanation for omitting groundwater monitoring was contrary to the evidence or
implausible.

HOLDINGS

1. The Board did not act arbitrarily or capriciously by considering the statutory status of clean construction
or demolition debris and uncontaminated soil as non-waste materials. That distinction was relevant to
determining what regulations were necessary to protect groundwater from those materials at fill sites.

2. The Board did not act arbitrarily or capriciously by failing to consider monitoring costs. The Board
discussed the costs in its first and second orders, considered their economic effects, and incorporated the
prior record into its final order.

3. The Board did not act arbitrarily or capriciously by focusing on evidence concerning fill sites operating
within regulatory guidelines rather than older or noncompliant materials.

4. The Board did not act arbitrarily or capriciously by concluding that front-end certification and screening
requirements sufficiently protected groundwater and that back-end monitoring was unnecessary.

5. A court reviewing the Board's quasi-legislative rulemaking decision must determine whether the
decision was arbitrary and capricious, rather than substitute its judgment concerning the wisdom or
weight of the Board's regulatory choices.

KEY QUOTATIONS

“We do not judge the wisdom of a decision by the Board, only whether it is arbitrary and capricious.” (¶ 43)

“The Board exercised its rulemaking authority in three lengthy and well-supported orders in which it
concluded that “back-end” groundwater monitoring was unnecessary because “front-end” certification and



screening would keep contaminants out of CCDD and US fill sites and, thus, satisfy the legislature’s directions
in sections 22.51(f)(1) and 22.51a(d)(1).” (¶ 73)

FACTUAL BACKGROUND

Illinois directed the Pollution Control Board to adopt rules governing the use of clean construction or demolition
debris and uncontaminated soil as fill material, including standards and procedures necessary to protect
groundwater. The Illinois Environmental Protection Agency proposed rules requiring groundwater-monitoring
wells and annual sampling, but the Board instead adopted stronger front-end testing and certification
requirements and omitted the monitoring provisions. The Board concluded that the record did not establish
groundwater contamination from compliant fill operations, that soil testing and certification sufficiently
protected groundwater, and that monitoring could impose substantial costs on fill operations.

PROCEDURAL HISTORY

The Pollution Control Board adopted regulations requiring enhanced front-end testing and certification of clean
construction or demolition debris and uncontaminated soil but rejected the Agency's proposed back-end
groundwater-monitoring program. The appellate court affirmed, holding that the Board's decision was not
arbitrary, capricious, or unreasonable. The Illinois Supreme Court affirmed both the appellate court judgment
and the Board decision.

DISPOSITION

affirmed
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