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SUMMARY

The Nebraska Supreme Court affirmed the dismissal of a biological mother’s habeas corpus petition

challenging adoptive parents’ custody of her child. The court clarified that Nebraska’s statutory habeas

corpus procedures apply in child custody proceedings and held that the petition did not allege facts

establishing entitlement to relief based on an alleged failure to honor a communication and contact

agreement. The court also discussed the statutory limits on using noncompliance with such an

agreement to invalidate a relinquishment or adoption.
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Appeal from the Lancaster County District Court's dismissal on the
pleadings of a biological mother's application for a writ of habeas
corpus challenging the adoptive parents' custody of her biological
child.

A child-custody habeas decision and the sufficiency of allegations in
an application for a writ of habeas corpus are reviewed de novo on the

record.
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QUESTIONS PRESENTED

1. What procedural mechanism governs a child-custody habeas proceeding and a challenge to the

sufficiency of the application?

2. Whether the district court could treat the matter as an ordinary motion-to-dismiss or summary-judgment

proceeding.

3. Whether alleged noncompliance with a communication or contact agreement could invalidate a parental
relinquishment or consent to adoption or support discharge of the child from the adoptive parents'
custody.

4. Whether constitutional challenges to the adoption and contact-agreement statutes were preserved for

appellate review.

HOLDINGS

1. The statutory procedure in Neb. Rev. Stat. 8§ 29-2801 through 29-2824 applies to child-custody habeas
proceedings. A motion to dismiss under Neb. Ct. R. Pldg. § 6-1112(b) has no role in such a proceeding;
after issuance of the writ, a challenge to the sufficiency of the application should be made by motion to
quash.

2. The application did not allege facts sufficient to warrant discharge of the child from the respondents'

custody.

3. Neb. Rev. Stat. § 43-163 encompasses both written and oral agreements regarding communication or
contact after an adoption when the prospective adoptee is in DHHS custody.

4. Maria waived her constitutional challenge because she raised it for the first time on appeal and failed to
comply with Neb. Ct. R. App. P. § 2-109(E).

KEY QUOTATIONS

“Accordingly, a motion to dismiss under Neb. Ct. R. Pldg. § 6-1112(b) should play no role in a child custody
habeas proceeding.” (577)

“Under § 43-163, such agreements are enforceable only if approved by the juvenile court and, pursuant to §
43-164, such agreements are never enforceable by way of revoking the consent and dissolving the adoption.”
(580)

“Although the proper procedure was not followed, we affirm the court’s ultimate determination that the

application failed to allege facts that could warrant relief in a habeas proceeding.” (581)

FACTUAL BACKGROUND

Maria T. relinquished her parental rights to the Nebraska Department of Health and Human Services and
consented to the adoption of her child by foster parents Jeremy S. and Jamie S. She alleged that the



relinquishment and consent were conditioned on continued contact with the child and that the respondents failed
to permit that contact. The parties had signed a communication and contact agreement, but the juvenile court
approved the adoption without approving that agreement. Maria sought custody of the child and revocation of

the relinquishment and consent.

PROCEDURAL HISTORY

Maria T. filed an application for a writ of habeas corpus alleging that her consent to adoption and relinquishment
of parental rights had been obtained through coercion, false pretenses, or fraud, and that the adoptive parents had
failed to honor a communication and contact agreement. The district court dismissed the application with
prejudice for failure to state a claim and alternatively concluded that the respondents were entitled to summary
judgment. The Nebraska Supreme Court held that the proper habeas procedure had not been followed but

affirmed the ultimate conclusion that the allegations could not warrant relief.
DISPOSITION
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