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SUMMARY

This concurring opinion addresses Jerry Neal Carpenter’s claim that appellate counsel provided
ineffective assistance by failing to challenge the trial court’s refusal to instruct the jury on lesser-
included offenses. Chief Justice Frank F. Drowota concludes that counsel’s decision was reasonable
under the law applicable at the time of the appeal and agrees that Carpenter failed to establish deficient
performance.
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PROCEDURAL POSTURE Carpenter appealed by permission from the Tennessee Court of
Criminal Appeals in a post-conviction proceeding alleging ineffective
assistance of appellate counsel.

STANDARD OF REVIEW Ineffective-assistance claims require proof of deficient performance
and prejudice. Appellate review is de novo, with a presumption of
correctness attached to the trial court's factual findings.

PRECEDENTIAL VALUE Published concurring opinion; the concurrence is persuasive
reasoning, while the majority disposition controls.
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QUESTIONS PRESENTED

1. Whether Carpenter established deficient performance or prejudice sufficient to support an ineffective-
assistance-of-appellate-counsel claim.

2. Whether appellate counsel's decision not to challenge the trial court's refusal to instruct on lesser-
included offenses was reasonable under the law existing at the time of the appeal.

HOLDINGS

1. Carpenter failed to establish ineffective assistance of appellate counsel because he did not establish
deficient performance.

2. Any legal confusion would have weighed against, rather than in favor of, finding counsel's decision
reasonable; however, the concurrence concludes that the law was clear under King at the relevant time.

KEY QUOTATIONS

“Courts evaluating such claims must determine: (1) whether counsel’s performance was deficient; and (2)
whether the defense was prejudiced by the alleged deficient performance.” (-2)

“Thus, I concur in the majority’s conclusion that Carpenter has failed to establish his claim of ineffective
assistance of appellate counsel but disagree with the majority’s analysis for the reasons herein explained.”
(-5)

FACTUAL BACKGROUND

Carpenter was convicted in a prosecution based entirely on circumstantial evidence concerning a murder. Trial
counsel pursued an acquittal by presenting innocent explanations for the evidence and impeaching key
prosecution witnesses, rather than arguing that Carpenter was guilty only of a lesser-included offense. Although
the trial court refused to instruct the jury on lesser-included offenses, appellate counsel elected not to challenge
that ruling on appeal.

PROCEDURAL HISTORY

The Criminal Court for Knox County, Criminal Case No. 47388, denied post-conviction relief. The Court of
Criminal Appeals considered the case, and the Tennessee Supreme Court granted permission to appeal. The
concurrence agrees with the judgment rejecting Carpenter's ineffective-assistance claim but disagrees with the
majority's analysis concerning counsel's decision not to challenge the refusal to instruct on lesser-included
offenses.
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