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SUMMARY

The South Dakota Supreme Court reviewed a defendant-class action concerning the public’s

recreational use of non-meandered waters overlying privately owned land in Day County. The Court

affirmed the certification of the defendant class and held that, under Parks v. Cooper and absent

legislative authorization, the public could not use the waters or ice for recreational purposes without

the landowners’ permission. The decision affirmed in part, reversed in part, and remanded the circuit

court’s judgment.
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Landowners sought declaratory and injunctive relief concerning public
recreational use of non-meandered waters overlying their private
property. The circuit court certified a defendant class, granted partial
declaratory and permanent injunctive relief, and denied the State's

cross-motion for summary judgment. The State appealed.

Class certification and declaratory judgments were reviewed de novo.
Whether an injunction was statutorily authorized was reviewed de
novo; the subsequent decision to grant or deny an injunction was

reviewed for abuse of discretion.
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Kelly R. Hepler, in his official capacity as Secretary of the South
Dakota Game, Fish and Parks Department, South Dakota Department
of Game, Fish and Parks, State of South Dakota, A class of individuals

similarly situated who have used or intend to use the bodies of water



described in the complaint without the permission of the property

owners v. Thad Duerre, Clint Duerre, Robert Duerre, Laron Herr
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QUESTIONS PRESENTED

1. Whether the circuit court properly certified a defendant class that included possible nonresident

defendants.

2. Whether the landowners satisfied the requirements for defendant-class certification under SDCL 15-6-
23(a) and (b)(1).
3. Whether, absent legislative authorization, the public may use non-meandered waters overlying private

property for recreational purposes under the public-trust doctrine and existing South Dakota law.

4. Whether the circuit court properly issued an injunction restricting recreational access to the waters and
ice overlying the landowners' property.

HOLDINGS

1. A defendant class may include possible nonresident members even when the circuit court may not have
personal jurisdiction over every unnamed class member, provided the court has jurisdiction over the
named defendants and class representative and the due-process interests of absent members are

adequately protected. The landowners also satisfied the applicable class-certification requirements.

2. Under Parks v. Cooper and SDCL 46-1-2, the Legislature must determine whether the public may enter
or use non-meandered waters or ice overlying the landowners' private property for recreational purposes.

At the time of the decision, no legislative authorization existed.

3. The circuit court had authority under SDCL 21-8-14 to enjoin the Department of Game, Fish and Parks
and other defendants from facilitating public recreational access to the waters or ice overlying the
landowners' property in the absence of legislative authorization. However, the court could not enjoin the
public or class defendants from using those waters without landowner permission because neither the

landowners nor the public had a superior enforceable right to recreational use before legislative action.

KEY QUOTATIONS

“To conclude otherwise and require “personal jurisdiction over all of the class members would in effect

destroy the class action concept[.]”” (1 14)



“It is ultimately up to the Legislature to decide how these waters are to be beneficially used in the public
interest.” ( 33)

“Ultimately, until the Legislature acts, neither the Landowners nor the general public have an “obligation
[i.e. a right] existing in [their] favor” that is superior and enforceable by injunction under SDCL 21-8-14.”
(1142)

FACTUAL BACKGROUND

The landowners owned land in Day County that had been submerged by excessive rainfall in 1993, forming
Jesse Slough and Duerre Slough. The sloughs were non-meandered when originally surveyed, so the landowners
owned the lakebeds, although South Dakota law treated all waters as public property held in trust. Beginning in
approximately 2001, members of the public used the waters and ice for boating, fishing, hunting, ice fishing,
camping, and related recreational activities, and the landowners alleged substantial activity and disturbance. The

Department of Game, Fish and Parks informed the landowners that the public could use the waters if it accessed
them legally.

PROCEDURAL HISTORY

The landowners filed suit in the Fifth Judicial Circuit Court of Day County against state defendants and a
proposed class of persons who had used or intended to use the waters overlying the landowners' property. The
circuit court certified the defendant class, designated Secretary Hepler as class representative, and entered
declaratory and injunctive relief after considering cross-motions for summary judgment. The South Dakota
Supreme Court affirmed class certification and the declaratory ruling in part, reversed the injunction in part, and

remanded for modification of the relief.
DISPOSITION
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REMAND INSTRUCTIONS

The circuit court must modify the declaratory relief to state that, pursuant to Parks v. Cooper and SDCL 46-1-2,
the Legislature must determine whether the public may use the waters or ice overlying the landowners' property
for recreational purposes and that no such legislative authorization currently exists. The court must strike the
injunction's subsection prohibiting the public and class defendants from using the waters without landowner
permission and modify the remaining injunction to prohibit the Department of Game, Fish and Parks and other

defendants from facilitating public recreational access absent legislative authorization.
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