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SUMMARY

The Appellate Division, Second Department, affirmed an order dismissing a personal-injury action
under CPLR 1021 because no timely substitution was made following the plaintiff's death. The court
found a lack of diligence in seeking letters of administration and no showing of a potentially
meritorious cause of action through an affidavit of merit.
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DISPOSITION affirmed

PROCEDURAL POSTURE Appeal from an order of the Supreme Court, Queens County, granting
AMCO Group, Inc.'s motion under CPLR 1021 to dismiss the
complaint for failure to make a timely substitution after the plaintiff's
death.

STANDARD OF REVIEW The Appellate Division reviewed whether the Supreme Court properly
determined that substitution was not made within a reasonable time
under CPLR 1021, considering diligence, prejudice, and potential
merit.
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QUESTIONS PRESENTED

1. Whether the complaint was properly dismissed under CPLR 1021 because no substitution for the
deceased plaintiff was made within a reasonable time.

2. Whether the plaintiff demonstrated a potentially meritorious cause of action and reasonable diligence
sufficient to avoid dismissal despite the absence of prejudice to the defendants.

HOLDINGS

1. A motion for substitution under CPLR 1021 is the means by which the court acquires jurisdiction over a
deceased party's successors in interest, and an action may be dismissed when substitution is not made
within a reasonable time. The more than five-year delay in seeking letters of administration, with no
documented effort to substitute a representative before the dismissal motion, demonstrated a lack of
diligence.

2. The plaintiff failed to demonstrate a potentially meritorious cause of action because the attorney
affirmation, verified complaint, and bill of particulars did not constitute an affidavit of merit, and
counsel lacked personal knowledge of the facts.

3. The absence of prejudice to the defendants did not preclude dismissal because the plaintiff failed both to
provide an affidavit of merit and to offer a reasonable justification for the delay in seeking letters of
administration.

KEY QUOTATIONS

“A motion for substitution pursuant to CPLR 1021 is the method by which the court acquires jurisdiction over
a deceased party's successors in interest, and such motion "is not a mere technicality"” (at *1)

“The determination of reasonableness requires consideration of several factors, including the diligence of the
party seeking substitution, the prejudice to the other parties, and whether the party to be substituted has
shown that the action or defense has potential merit” (at *1)

FACTUAL BACKGROUND

In December 2014, Gina Marsh allegedly tripped and fell on a tarp in the hallway of her apartment building and
later commenced a personal-injury action against Mandalay Leasing Limited Partnership and AMCO Group,
Inc. Marsh died on November 2, 2017, but no representative was substituted before AMCO's motion in May
2023. After receiving the motion, Marsh's son petitioned for letters of administration, but the opposition to
dismissal did not include an affidavit of merit based on personal knowledge.
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