UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

Thomas Creech v. Josh Tewalt

No. 22-35069, United States Court of Appeals for the Ninth Circuit (October 13, 2023)

SUMMARY

The Ninth Circuit addressed an Idaho death row inmate's challenge to the state's execution secrecy,
focusing on the district court's denial of leave to amend. The court affirmed the dismissal of claims
seeking execution drug information under the First Amendment (citing *First Amendment Coalition of
Arizona v. Ryan*), as well as equal protection, psychological harm, and separation of powers claims,
as futile. The court vacated dismissal of the procedural due process claim (Claim 4), the substantial
risk of severe pain claim under the Eighth Amendment (Claim 9), and the claim regarding counsel's
right to view the entire execution (part of Claim 1), holding these could potentially be cured by
amendment. The court also held that the district court did not violate the rule of mandate by sua sponte

dismissing the claims and addressing futility on remand.
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QUESTIONS PRESENTED

1. Whether the district court violated the rule of mandate by sua sponte dismissing the complaint and

denying leave to amend.

N

. Whether amendment of Claim One (First Amendment right of access to government proceedings and

records) would be futile.
3. Whether amendment of Claim Two (First Amendment right of access to courts) would be futile.

4. Whether amendment of Claim Three (Eighth Amendment deliberate indifference to psychological harm)

would be futile.
5. Whether amendment of Claim Four (procedural due process) would be futile.
6. Whether amendment of Claim Five (equal protection) would be futile.
7. Whether amendment of Claim Six (statutory right to counsel) would be futile.
8. Whether amendment of Claim Seven (separation of powers under Idaho Constitution) would be futile.
9. Whether amendment of Claim Eight (violation of Idaho Code § 19-2716) would be futile.

(0. Whether amendment of Claim Nine (Eighth Amendment substantial risk of serious harm) would be

futile.

HOLDINGS

1. The district court did not violate the rule of mandate because the mandate did not foreclose such action;

futility of amendment was not addressed in the prior appeal.

2. Amendment of Claim One is futile except with respect to the claim that Creech's attorneys have a right
to observe the entire execution.

w

. Amendment of Claim Two is futile.

N

. Amendment of Claim Three is futile.
5. Amendment of Claim Four is not futile; the claim is remanded for leave to amend.
6. Amendment of Claim Five is futile.

7. Amendment of Claim Six is futile.



8. Amendment of Claim Seven is futile.
9. Amendment of Claim Eight is moot; the claim is dismissed without prejudice.

0. Amendment of Claim Nine is not futile; the claim is remanded for leave to amend.

KEY QUOTATIONS

“We reject Creech's contention that the district court violated the rule of mandate by denying leave to amend

in connection with the Rule 12(b)(6) dismissal of the complaint.” (at 15)

“In sum, we conclude that amendment of Claim One would be futile except with respect to Creech asserting

that his attorneys have a right to observe the entire execution.” (at 22)

“We thus conclude that amendment of this claim would be futile and affirm the dismissal of this claim without

leave to amend.” (at 23)

“We therefore hold that amendment of this claim would be futile and affirm the dismissal of this claim with

prejudice.” (at 25)

“We vacate the dismissal of this claim with prejudice and remand with instructions to grant leave to amend or

supplement the complaint.” (at 28)

“We conclude that amendment of this claim would be futile and affirm the dismissal of this claim with

prejudice.” (at 30)

“We thus hold that amendment of this claim would be futile and affirm the dismissal with prejudice.” (at 31)
“We thus hold that amendment of this claim would be futile and affirm the dismissal with prejudice.” (at 32)
“The district court therefore properly dismissed this claim without leave to amend.” (at 33)

“We thus vacate the dismissal of this claim with prejudice and remand with instructions to grant leave to
amend.” (at 34)

FACTUAL BACKGROUND

Thomas Creech is an Idaho prisoner facing execution by lethal injection. He challenges Idaho's execution
practices, including the State's alleged failure to timely disclose information about execution drugs and
procedures. Idaho Code § 19-2716 authorized the director of the Idaho Department of Correction (IDOC) to
determine execution procedures. IDOC's standard operating procedure (SOP 135) specified four lethal injection
alternatives. Creech alleged that IDOC has a history of questionable drug sourcing, last-minute protocol
changes, and refusal to provide information, inhibiting his ability to challenge the execution method. He sought
to compel IDOC to issue a revised protocol, provide detailed information about execution procedures, and grant
his attorneys access to the execution chamber. Creech suffers from brain damage, diabetes, hypertension, and
other health conditions, and takes multiple medications that could interact with execution drugs. In March 2021,
IDOC issued a revised protocol specifying the same four alternatives. The state later scheduled executions and

suspended the revised protocol, raising concerns about the ability to challenge the execution method.

PROCEDURAL HISTORY



Plaintiff Thomas Creech, an Idaho death row inmate, filed this civil action in 2020 challenging the state's
execution practices. The district court initially dismissed for lack of jurisdiction, but the Ninth Circuit reversed
in Pizzuto v. Tewalt (Pizzuto I), 997 F.3d 893 (9th Cir. 2021), holding the claims were ripe and directing that
Creech should be permitted to amend. On remand, with co-plaintiff Pizzuto's execution imminent, the district
court sua sponte dismissed the complaint for failure to state a claim and denied leave to amend, deeming
amendment futile. Creech appealed.

DISPOSITION

other

REMAND INSTRUCTIONS

The district court is instructed to grant leave to amend Claims One (as to the claim that Creech's attorneys have a
right to observe the entire execution), Four, and Nine. The dismissal of Claim Eight is clarified to be without
prejudice. The dismissal of all other claims is affirmed. Creech may seek leave to amend in other respects in
accordance with Rule 15. The mandate shall issue forthwith.
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