UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF
VIRGINIA, RICHMOND DIVISION

Robert Arner, et al. v. Hanover Washington LLC, et al.

Arner - No. 3:25¢v319 (RCY) - Decided May 26, 2026

SUMMARY

The United States District Court for the Eastern District of Virginia grants Defendants’ motions to

dismiss claims arising from the partial failure and subsequent removal of the Ashland Mill Dam on the

South Anna River. The court holds that Plaintiffs’ private nuisance and negligence claims fail because

the alleged injuries resulted from the river’s return to natural conditions, absent a cognizable duty to

maintain artificially heightened water levels. The opinion also concludes that the Virginia Dam Safety

Act claims and negligence per se claim fail.
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Defendants removed a Virginia state-court property dispute to federal
court under diversity jurisdiction and moved to dismiss the complaint
under Federal Rule of Civil Procedure 12(b)(6).

On a Rule 12(b)(6) motion, the court tests the sufficiency of the
complaint, accepts well-pleaded factual allegations as true, draws
reasonable inferences in the plaintiff's favor, and determines whether
the complaint states a facially plausible claim for relief. Legal
conclusions, labels, formulaic recitations, and unreasonable inferences
are not accepted as true. The court may consider documents attached

to the complaint.
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QUESTIONS PRESENTED

1. Whether plaintiffs stated a private-nuisance claim based on the partial failure and subsequent removal of

an artificial dam that returned the river to its natural water level.

2. Whether plaintiffs stated a negligence claim based on Hanover's alleged failure to maintain the dam and

prevent the river from returning to its natural level.

3. Whether plaintiffs stated a negligence-per-se claim based on an alleged violation of the Virginia Dam

Safety Act when no underlying common-law duty existed.
4. Whether the Virginia Dam Safety Act imposes civil liability for damages resulting from dam removal.

5. Whether the injuries alleged by plaintiffs fall within the zone of interests and protected harms

contemplated by the Virginia Dam Safety Act.

HOLDINGS

1. Plaintiffs failed to state a private-nuisance claim based on removal of the dam because the alleged injury
resulted from the river's return to a natural condition, and Virginia law generally does not impose

nuisance liability for harms resulting solely from a natural condition absent a recognized exception.

2. Plaintiffs failed to state a negligence claim because they identified no legal duty requiring defendants to
maintain the dam or artificially sustain non-natural water levels for plaintiffs' benefit.

3. The negligence-per-se claim failed because negligence per se does not create a common-law duty or

cause of action where none otherwise exists.

4. The Virginia Dam Safety Act does not create a cause of action for damages arising from dam removal
because its civil-liability provision covers damages resulting from operation or failure of an impounding

structure, while the Act separately classifies removal as an alteration.

5. Plaintiffs failed to state a Virginia Dam Safety Act claim because their alleged injuries—reduced water
levels, loss of river access and fishing, diminished views, and reduced property value—fell outside the
Act's zone of interests and were not the type of tangible, flood-related harms the Act was designed to

prevent.

FACTUAL BACKGROUND

Plaintiffs owned riverfront properties along Virginia's South Anna River, downstream from the Ashland Mill
Dam, which historically maintained artificially elevated water levels supporting river access, recreation, fish
spawning, waterfront views, and property value. Hanover contracted with Davey to establish a stream-mitigation

site involving removal of the dam, and the dam partially failed in May 2024 before being completely removed



between September and October 2024. Plaintiffs alleged that the partial failure resulted from Hanover's failure to
maintain the dam and that the failure and removal caused reduced water levels, loss of recreational access and
fish spawning beds, diminished views, and reduced property values.

PROCEDURAL HISTORY

Plaintiffs filed suit in the Circuit Court for Hanover County, Virginia, on March 27, 2025. Davey removed the
action on April 24, 2025, invoking diversity jurisdiction. Davey and Hanover separately moved to dismiss under
Rule 12(b)(6). The court granted both motions by order dated March 25, 2026, and issued this memorandum

opinion explaining its reasoning.
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