SUPREME COURT OF SOUTH DAKOTA

Wright v. GGNSC Holdings LL.C

2011 S.D. 95 (2011) - No. #25953 - Decided December 28, 2011

SUMMARY

The South Dakota Supreme Court held that Federal Arbitration Act § 5 required appointment of a

substitute arbitrator after the National Arbitration Forum became unavailable to administer its Code of

Procedure. The court concluded that the NAF Code was an ancillary logistical component rather than

an integral part of the parties’ arbitration agreement, and it reversed and remanded for appointment of

a substitute arbitrator. The decision did not preclude consideration on remand of the plaintiffs’ other

defenses to arbitration.
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Defendants appealed the circuit court's denial of their motion to
compel arbitration after the National Arbitration Forum became

unavailable to administer the arbitration.
The interpretation of an arbitration agreement is reviewed de novo.
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QUESTIONS PRESENTED

1. Whether Section 5 of the Federal Arbitration Act required appointment of a substitute arbitrator after the
National Arbitration Forum became unavailable.

2. Whether designation of the National Arbitration Forum Code of Procedure was an integral, rather than

ancillary, part of the parties' arbitration agreement.

3. Whether the agreement's penalty provision for resorting to a lawsuit or other action prevented arbitration
by a substitute arbitrator.

HOLDINGS

1. Section 5 of the Federal Arbitration Act applies when the designated arbitral forum becomes unavailable
and requires the court, upon a party's request, to appoint a substitute arbitrator unless the designated

forum was as important to the agreement as the agreement to arbitrate itself.

2. Designation of the National Arbitration Forum Code of Procedure was an ancillary logistical concern

and did not make the agreement incapable of enforcement through a substitute arbitrator.

3. The NAF Code penalty provision did not bar arbitration by a substitute arbitrator after the NAF became

unexpectedly unavailable.

KEY QUOTATIONS

“We hold that Section 5 applies, and that absent some other defense, Section 5 requires the appointment of a

substitute arbitrator.” ( 1)

“Under these circumstances, we conclude that designation of the NAF’s Code of Procedure was an ancillary

logistical concern that was not as important to the agreement as the agreement to arbitrate itself.” (9 28)

“Reversed and remanded for the appointment of a substitute arbitrator.” ( 29)

FACTUAL BACKGROUND

Katherine Wright was admitted to a GGNSC nursing home, and her husband, Lewellyn Wright, signed two
identical resident and facility arbitration agreements on her behalf. The agreements required disputes concerning
her care to be resolved exclusively through binding arbitration under the National Arbitration Forum Code of
Procedure and governed by the Federal Arbitration Act. After Katherine died, her estate filed a wrongful-death
action; while the motion to compel arbitration was pending, the National Arbitration Forum became unavailable

to administer consumer arbitrations.
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The estate filed a wrongful-death action in circuit court. GGNSC moved to compel arbitration under agreements
signed on Katherine Wright's behalf. After a hearing concerning the authenticity of the signatures, Katherine's
competency, and Lewellyn Wright's authority, the circuit court denied the motion solely because the National
Arbitration Forum was unavailable. The Supreme Court of South Dakota reversed and remanded for

appointment of a substitute arbitrator, without foreclosing consideration of the estate's other defenses to
arbitration.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand for appointment of a substitute arbitrator under Section 5 of the Federal Arbitration Act. The circuit
court may still consider the estate's other pending defenses to arbitration because the prior decision addressed

only the National Arbitration Forum's unavailability.
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