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SUMMARY

The court recommends dismissal of Victoria Braik’s amended complaint for lack of subject matter
jurisdiction and orders reassignment of the case to a district judge because not all parties consented to
magistrate judge jurisdiction. The court concludes that the Montreal Convention does not plausibly
apply to the separately purchased domestic Southwest flight, and that the Airline Deregulation Act and
Foreign Sovereign Immunities Act do not provide a basis for federal jurisdiction over the asserted
state-law claims. Dismissal is recommended without leave to amend and without prejudice to filing an
appropriate complaint in state court.
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DISPOSITION other

PROCEDURAL POSTURE Report and recommendation by a magistrate judge recommending
dismissal of an amended complaint for lack of subject matter
jurisdiction. Because not all parties consented to magistrate judge
jurisdiction, the matter was ordered reassigned to a district judge.

STANDARD OF REVIEW The court screened the amended complaint for subject matter
jurisdiction and plausibility, construing the pro se pleading liberally
but requiring facts sufficient to state a plausible claim. Federal courts
have an independent duty to determine whether subject matter
jurisdiction exists.
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QUESTIONS PRESENTED

1. Whether the amended complaint plausibly established federal subject matter jurisdiction under the
Montreal Convention based on a separately ticketed domestic Southwest flight following international
travel.

2. Whether the Airline Deregulation Act provided a basis for federal jurisdiction over plaintiff's state-law
claims.

3. Whether the Foreign Sovereign Immunities Act provided a basis for federal jurisdiction over plaintiff's
claims against the defendants.

4. Whether the amended complaint should be dismissed without further leave to amend after a prior
opportunity to amend.

HOLDINGS

1. The amended complaint did not plausibly allege that the separately purchased Southwest flight from Los
Angeles to San Jose was part of international carriage subject to the Montreal Convention. The
allegations therefore did not establish federal-question jurisdiction under the Convention.

2. The Airline Deregulation Act did not provide a basis for federal jurisdiction over plaintiff's state-law
claims because the ADA does not create a private right of action to enforce its provisions.

3. The Foreign Sovereign Immunities Act did not establish federal jurisdiction because the complaint did
not allege that any defendant was an agency or instrumentality of a foreign state or that an exception to
sovereign immunity applied.

4. Dismissal without further leave to amend was recommended because plaintiff had already received an
opportunity to amend and the amended allegations were not materially different from the original
allegations.

KEY QUOTATIONS

“it cannot be reasonably inferred that her Southwest flight is part of her international travel and subject to
the Montreal Convention simply because she had a “short connection” that all airlines using the ticketing
system could have observed.” (Section III.A)



“Accordingly, because Ms. Braik asserts no claim “arising under the Constitution, laws, or treaties of the
United States,” she fails to plausibly allege a basis for the Court to exercise subject matter jurisdiction in this
action.” (Section III.B)

“For the reasons explained above, the Court recommends the amended complaint be dismissed, without leave
to amend, for lack of subject matter jurisdiction, but without prejudice to filing an appropriate complaint in
state court.” (Section IV)

FACTUAL BACKGROUND

Victoria Braik purchased international air travel from Warsaw, Poland, to Los Angeles, California, on
United/Lufthansa and separately purchased a Southwest ticket from Los Angeles to San Jose, California. After
arriving in Los Angeles with her dog, Southwest initially refused boarding because she had not paid Southwest's
separate pet fee. Braik paid the $125 fee and was permitted to board, then asserted claims based on the theory
that the Southwest domestic flight was a continuation of her international trip because the airlines used the same
ticketing systems.

PROCEDURAL HISTORY

Plaintiff filed the action and an application to proceed in forma pauperis. The court granted IFP status but found
that the original complaint did not plausibly establish federal subject matter jurisdiction and granted leave to
amend. Plaintiff filed an amended complaint asserting eleven claims. The magistrate judge concluded that the
amended complaint still failed to establish federal-question jurisdiction and recommended dismissal without
leave to amend and without prejudice to filing an appropriate complaint in state court.

DISPOSITION

other

REMAND INSTRUCTIONS

No remand was ordered. The magistrate judge recommended dismissal without leave to amend, without
prejudice to filing an appropriate complaint in state court, and ordered reassignment to a district judge because
not all parties had consented to magistrate judge jurisdiction.
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