SUPREME COURT OF SOUTH CAROLINA

Pilgrim v. Eaton

391 S.C. 24 (2010) - Decided December 15, 2010

SUMMARY

The South Carolina Court of Appeals held that Rufus Revis remained a statutory employer of Danny

Pilgrim under the South Carolina Workers’ Compensation Act because he continued to own and

operate the construction business and acted as the general contractor. The court affirmed the workers’

compensation commission’s statutory-employer determination. It reversed the commission’s

calculation of Pilgrim’s average weekly wage and remanded for compliance with South Carolina Code

section 42-1-40.
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Appeal from a circuit court judgment affirming a South Carolina
Workers' Compensation Commission decision awarding Pilgrim
temporary total disability benefits and finding Revis and Eaton liable

as statutory employers.

For jurisdictional facts concerning statutory-employer status, the
appellate court independently makes its own findings according to the
preponderance of the evidence after thoroughly reviewing the entire
record. For the average-weekly-wage calculation, reversal is
authorized when substantial rights have been prejudiced by an error of
law or when factual findings are clearly erroneous in view of the

reliable, probative, and substantial evidence.
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QUESTIONS PRESENTED

1. Whether Rufus Revis remained a statutory employer of Pilgrim and was jointly liable with Eaton under

the Workers' Compensation Act.

2. Whether the Workers' Compensation Commission properly calculated Pilgrim's average weekly wage by

multiplying his hourly wage by a forty-hour week.

3. Whether the burden of proof regarding the amount of average weekly wage was properly before the

court.

HOLDINGS

1. Revis remained an owner and operator of Just Garages Plus at the time of Pilgrim's injury and was

therefore jointly liable with Eaton as Pilgrim's statutory employer.

2. The Commission committed an error of law by calculating Pilgrim's average weekly wage as $18
multiplied by a forty-hour week without applying one of the methods authorized by section 42-1-40 or

making the factual findings required for an alternative method.

3. The court did not decide which party bears the burden of proof concerning the amount of average

weekly wage.

KEY QUOTATIONS

“On these unique facts, we hold that Revis did not sell the business. Rather, he remained one of its owners and
operators.” (391 S.C. at 43)

“We hold the commission’s failure to correctly apply section 42-1-40 was an error of law that prejudiced

substantial rights of Appellants.” (391 S.C. at 51)

“The commission must first determine which method to use in calculating Pilgrim’s average weekly wage, and
make factual findings on the existence of the conditions that warrant the use of the method chosen.” (391 S.C.
at 51)

FACTUAL BACKGROUND

Danny Pilgrim began working for Sean Kern on January 25, 2005, on a garage-construction job performed for
Billy Eaton's business, Just Garages Plus. Pilgrim fell from the garage roof on January 28, 2005, and seriously
injured his back after working only 29.5 hours at $18 per hour. Rufus Revis had previously owned the business,
sold an interest to Eaton, and remained involved as the licensed contractor who obtained permits and continued
operating the business. The Commission treated both Revis and Eaton as statutory employers and calculated

Pilgrim's average weekly wage by multiplying $18 by a forty-hour week.

PROCEDURAL HISTORY



The Workers' Compensation Commission found that Pilgrim sustained a work-related injury, awarded temporary
total disability benefits, and determined that both Eaton and Revis were statutory employers. The circuit court
affirmed the Commission on both the statutory-employer and average-weekly-wage issues. The Supreme Court
of South Carolina affirmed the statutory-employer determination but reversed the wage calculation and

remanded to the Commission.
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REMAND INSTRUCTIONS

The Commission must determine whether to allow additional evidence or decide from the existing record; select
the appropriate method under S.C. Code Ann. § 42-1-40; make factual findings establishing the conditions
warranting that method; calculate Pilgrim's average weekly wage using the applicable wage data; and set the

compensation rate accordingly. If it relies on S.C. Code Ann. Regs. § 67-1603, it must state that expressly in its
written decision.
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