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SUMMARY

The Appellate Division, Second Department, affirmed an order granting summary judgment
dismissing Jose Cerro's Labor Law § 240(1) claim against 97 Port Richmond Ave, LI.C, and Frenchies
Port Richmond Equities, LL.C. The court held that the plaintiff's tree-cutting work did not involve the
erection, demolition, repair, alteration, painting, cleaning, or pointing of a building or structure, and
that the tree removal was not part of a larger renovation project. The court also granted the

respondents' motion to strike specified portions of the plaintiff's reply brief.
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DISPOSITION affirmed

PROCEDURAL POSTURE Plaintiff appealed from an order granting defendants summary

judgment dismissing his Labor Law § 240(1) claim and denying his

cross-motion for summary judgment on liability.

STANDARD OF REVIEW Summary judgment is appropriate where the movant establishes
entitlement to judgment as a matter of law and the opposing party fails
to raise a triable issue of fact; the Appellate Division reviewed the

Supreme Court's summary-judgment determination de novo.

PRECEDENTIAL VALUE published



PARTIES Jose Cerro v. 97 Port Richmond Ave., LL.C, Frenchies Port Richmond
Equities, LLC

TOPICS

construction law  construction defects ~ personal injury  appellate procedure  standard of review

PRACTICE AREAS

construction law  personal injury  appellate procedure

QUESTIONS PRESENTED

1. Whether tree-cutting work performed next to a garage constituted work on the erection, demolition,
repair, alteration, painting, cleaning, or pointing of a building or structure within the meaning of Labor
Law § 240(1).

2. Whether the tree-cutting work was part of a larger renovation project so as to bring it within the
protection of Labor Law § 240(1).

3. Whether defendants were entitled to summary judgment dismissing the Labor Law § 240(1) claim and

whether plaintiff was entitled to summary judgment on liability.

4. Whether portions of plaintiff's reply brief should be stricken because they raised arguments for the first
time in reply and relied on material dehors the record.

HOLDINGS

1. Tree-cutting work is outside the ambit of Labor Law § 240(1) when the work concerns a tree rather than

the erection, demolition, repair, alteration, painting, cleaning, or pointing of a building or structure.

2. The tree cutting did not constitute an alteration of the garage and was not shown to be part of a larger

renovation project within Labor Law § 240(1).

3. The Supreme Court properly granted defendants summary judgment dismissing the Labor Law § 240(1)

cause of action and properly denied plaintiff's motion for summary judgment on liability.

4. The motion to strike was granted, and the specified portion of plaintiff's reply brief was stricken and not

considered in deciding the appeal.

KEY QUOTATIONS

“"Altering" within the meaning of Labor Law § 240(1) requires making a significant physical change to the
configuration or composition of the building or structure, with routine maintenance falling outside the scope
of Labor Law § 240(1)” ([*2])

“Here, the plaintiff's tree-cutting work was outside the ambit of Labor Law § 240(1), because a tree is not a

"building or structure" within the meaning of the statute” ([*2])

FACTUAL BACKGROUND



In December 2017, 97 Port Richmond Ave., LLC purchased adjacent properties in Staten Island and hired
Justino Landscaping, Inc., to remove a tree next to a stand-alone garage. On January 19, 2018, Jose Cerro, a
Justino employee, climbed a ladder placed against the garage to cut the tree's branches and allegedly fell and was
injured. The tree was removed to prevent future damage to the garage, and the work occurred months before

renovations began at the property; the renovation project was not contingent on removal of the tree.
PROCEDURAL HISTORY

Jose Cerro, an employee of Justino Landscaping, commenced a personal-injury action against 97 Port Richmond
Ave., LLC, and Frenchies Port Richmond Equities, LLC, after falling from a ladder while cutting a tree. The
action was consolidated with separate personal-injury actions brought by Cerro. The Supreme Court, Richmond
County, granted defendants' motion for summary judgment dismissing the Labor Law § 240(1) cause of action
and denied Cerro's motion for summary judgment on liability. The Appellate Division affirmed the order insofar

as appealed from and separately granted defendants' motion to strike portions of Cerro's reply brief.

DISPOSITION

affirmed
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