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SUMMARY

The New Jersey Supreme Court held that an insurer that paid defense costs for a common insured may
assert a direct contribution claim against a co-insurer for the co-insurer’s allocated share of those
costs. Applying the continuous-trigger and equitable-allocation principles of Owens-Illinois and
Carter-Wallace, the Court upheld allocation of defense costs among successive insurers. The Court
also held that a release executed by the insured and one co-insurer did not extinguish the nonparty
insurer’s contribution claim.
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DISPOSITION affirmed

PROCEDURAL POSTURE OneBeacon sued PMA and other insurers for reimbursement of a
proportionate share of defense costs incurred while defending their
common insured in construction-defect litigation. After a bench trial,
the trial court recognized OneBeacon's direct contribution claim,
allocated sixteen percent of the defense costs to PMA, and entered
judgment for OneBeacon. The Appellate Division affirmed the
allocation and contribution ruling. The Supreme Court of New Jersey
granted PMA's petition for certification and affirmed.

STANDARD OF REVIEW The legal question whether an insurer may assert a contribution claim
against a co-insurer was reviewed de novo. The trial court's factual
findings concerning the scope and effect of the release were entitled to
substantial deference and were binding if supported by adequate,
substantial, credible evidence.

PRECEDENTIAL VALUE Published precedential opinion
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QUESTIONS PRESENTED

1. Whether an insurer that paid defense costs for a common insured may assert a direct contribution claim
against a co-insurer for the co-insurer's proportionate share of those costs.

2. Whether a release executed by the common insured and the co-insurer extinguished the non-signatory
insurer's independent contribution claim for defense costs.

3. Whether the trial court properly allocated sixteen percent of the defense costs to PMA under New
Jersey's continuous-trigger and pro rata allocation methodology.

HOLDINGS

1. An insurer that pays more than its proportionate share of defense costs for a common insured may assert
a direct contribution claim against a co-insurer that had an obligation to defend and indemnify the
insured.

2. The release between Aristone and PMA did not bar or limit OneBeacon's independent contribution claim
because OneBeacon was neither a party to nor a signatory of the release, and the release did not purport
to waive OneBeacon's rights.

3. The trial court properly allocated sixteen percent of the defense costs to PMA under the continuous-
trigger and pro rata allocation principles governing the insurers' successive coverage.

KEY QUOTATIONS

“We concur with the Appellate Division that recognizing an insurer’s cause of action for contribution against
a co-insurer for allocation of defense costs comports with Owens-Illinois and its progeny.” (425-426)

“We concur with the trial court and the Appellate Division that OneBeacon was properly permitted to assert a
direct claim against PMA for contribution of a portion of the defense costs paid on Aristone’s behalf.” (429)

“In short, the evidence reviewed by the trial court supports its finding that OneBeacon’s contribution claim
against PMA was not barred or limited by the March 2, 2007 release between PMA and its insured, Aristone.”
(430)

FACTUAL BACKGROUND



Evesham sued contractor Roland Aristone Inc. for property damage and construction defects at a school,
principally involving roof leakage. Aristone was insured successively by PMA, Newark, Royal, OneBeacon, and
Selective during the period of continuing property damage. OneBeacon and Selective paid Aristone's defense
costs, while PMA initially disclaimed coverage; after arbitration determined that PMA had a duty to defend and
share litigation costs, PMA paid $150,000 toward settlement of the underlying claim in exchange for a release
signed only by Aristone. OneBeacon then sought contribution from PMA for its disproportionate share of
Aristone's defense costs.

PROCEDURAL HISTORY

Aristone's declaratory judgment action against PMA was resolved through arbitration and settlement after the
arbitrator determined that PMA had a duty to defend and share litigation costs. Aristone then released PMA, but
OneBeacon, which had paid defense costs, filed a separate contribution action. The trial court ruled for
OneBeacon following a three-day bench trial, and the Appellate Division affirmed the relevant judgment. The
Supreme Court affirmed the Appellate Division.

DISPOSITION

affirmed
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