SUPREME COURT OF APPEALS OF WEST VIRGINIA

In re: K.H.-1, K.H.-2, and K.H.-3

No. 16-0195 (W. Va. Sept. 6, 2016) - No. No. 16-0195 - Decided September 6, 2016

SUMMARY

The Supreme Court of Appeals of West Virginia affirmed the termination of petitioner mother S.H.'s

parental rights to three children following continued substance abuse, failure to comply with services,

and failure to acknowledge the conditions underlying the abuse and neglect proceedings. The court

held that no reasonable likelihood existed that the conditions could be substantially corrected and that

termination was necessary for the children's welfare. The court also upheld the denial of post-

termination visitation because continued contact would not be in the children's best interests.
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Mother appealed the Circuit Court of Wood County's order terminating
her parental rights and denying post-termination visitation.

Conclusions of law are reviewed de novo. Factual findings in an abuse
and neglect case tried without a jury are reviewed for clear error and
will not be set aside unless the reviewing court is left with the definite

and firm conviction that a mistake has been made.
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QUESTIONS PRESENTED

1. Whether the circuit court erred by terminating mother's parental rights when she argued that less-

restrictive dispositional alternatives and an additional improvement period were available.
2. Whether the circuit court erred by denying mother post-termination visitation with the children.

3. Whether the circuit court's factual findings and conclusions in the abuse and neglect proceeding were

clearly erroneous or otherwise legally unsupported.

HOLDINGS

1. Termination of mother's parental rights was proper because her continued substance abuse, failure to
comply with rehabilitative services, and failure to acknowledge the conditions of abuse and neglect
established that there was no reasonable likelihood that she could substantially correct those conditions
and that termination was necessary for the children's welfare.

2. The denial of post-termination visitation was proper because mother presented no evidence that
continued visitation would serve the children's best interests, while her continued substance abuse and
failure to acknowledge the abuse and neglect conditions indicated that continued contact would be
detrimental.

3. The circuit court's findings were not clearly erroneous, and the Supreme Court found no substantial

question of law or prejudicial error.

KEY QUOTATIONS

“Although conclusions of law reached by a circuit court are subject to de novo review, when an action, such
as an abuse and neglect case, is tried upon the facts without a jury, the circuit court shall make a
determination based upon the evidence and shall make findings of fact and conclusions of law as to whether
such child is abused or neglected.” (2)

“In order to remedy the abuse and/or neglect problem, the problem must first be acknowledged.” (3)

“The evidence must indicate that such visitation or continued contact would not be detrimental to the child’s
well being and would be in the child’s best interest.” (4)

FACTUAL BACKGROUND

Mother abused heroin during pregnancy with K.H.-3 and tested positive for marijuana, heroin, and
benzodiazepines when admitted for the child's birth. Although the parents initially complied with services and
the children were returned to their home for a trial reunification, mother later tested positive for cocaine, the
parents lost their housing, and the parents continued abusing synthetic marijuana and prescription drugs. Mother
was hospitalized after a substance-related incident, stopped participating in services after August 2015, denied
her drug use and need for treatment, and did not acknowledge the conditions underlying the abuse and neglect

petition.



PROCEDURAL HISTORY

The DHHR filed an abuse and neglect petition in December 2014 based on the parents' drug use. Mother
stipulated to abusing heroin while caring for two children and while pregnant with the third, and the circuit court
granted the parents post-adjudicatory improvement periods. After a trial reunification failed because of
continuing substance abuse, the children were removed again. Following dispositional hearings, the circuit court
denied an additional improvement period, terminated mother's parental rights, and denied post-termination

visitation. The Supreme Court of Appeals affirmed.
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