UNITED STATES COURT OF APPEALS FOR THE SIXTH CIRCUIT

Edward Ackerman v. Diamond Shamrock Corporation

27 Fair Empl. Prac. Cas. 1563 (6th Cir. 1982) - No. No. 80-3578 - Decided February 1, 1982

SUMMARY

The Sixth Circuit affirmed summary judgment for Diamond Shamrock Corporation in Edward

Ackerman's age-discrimination action under the ADEA. The court held that Ackerman's early

retirement was voluntary and that the record contained no genuine issue of material fact showing that

age motivated the elimination of his position.
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1. Whether Ackerman's early retirement was involuntary and therefore constituted a discharge under the
ADEA.

2. Whether the record contained a genuine issue of material fact that Ackerman's age was a factor in

Diamond's decision to eliminate his position and propose early retirement.

3. Whether summary judgment was properly granted in favor of Diamond Shamrock.

HOLDINGS
1. Ackerman voluntarily retired and therefore was not discharged within the meaning of the ADEA.

2. The record contained no genuine issue of material fact that Ackerman was discriminated against because

of his age.

3. Summary judgment was appropriate because Ackerman presented no evidence beyond conclusory

allegations creating a genuine issue for trial.

KEY QUOTATIONS

“We agree with the conclusion of the district court from these facts that Ackerman's decision to retire was
voluntary.” (670 F.2d at 69)

“The ultimate issue is whether age was a factor in a decision of an employer to terminate an ADEA claimant
and whether the age of claimant made a difference in determining whether he was to be retained or
discharged.” (670 F.2d at 70)

“We find no evidence of any improper motive on the part of Diamond in the record. Therefore, we hold that

summary judgment was properly granted by the district court.” (670 F.2d at 71)

FACTUAL BACKGROUND

Ackerman, age 59, had worked for Diamond Shamrock and predecessor corporations for 23 years as Director of
Corporate Communications. During a corporate reorganization, Diamond eliminated his position and divided his
duties between two younger employees, then proposed that Ackerman take early retirement under an agreement
providing substantially greater benefits than Diamond's normal separation policies. Ackerman waited
approximately four weeks, stated that he would have an attorney review the agreement, signed it of his own free
will, and continued accepting its benefits. The record also contained evidence that Diamond's decision was
influenced by concerns about Ackerman's job performance and a desire to increase corporate efficiency, but no

concrete evidence that age motivated the decision.

PROCEDURAL HISTORY

Ackerman filed an ADEA action in Ohio state court after notifying the Department of Labor of his intent to sue.
Diamond removed the action to federal district court. After discovery, the district court granted Diamond
summary judgment, concluding primarily that Ackerman had voluntarily retired and therefore had not been
discharged under the ADEA. The Sixth Circuit affirmed, also holding that the record contained no genuine issue

of material fact concerning age discrimination.
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