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SUMMARY

The Supreme Court of Appeals of West Virginia affirmed summary judgment for Mac’s Convenience

Stores LLC and the other respondents in an action under the West Virginia Unfair Practices Act. The

court held that the pre-2016 version of West Virginia Code § 47-11A-6(a) did not include taxes in

calculating a retailer’s cost for purposes of determining whether gasoline was sold below cost. The

court concluded that any policy change was for the Legislature to address.
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Alan Enterprizes appealed the Harrison County Circuit Court's order
granting summary judgment to Mac's Convenience Stores LLC, Joyce
Sammon, and Louis Diab in an action alleging that Mac's violated the

West Virginia Unfair Practices Act by selling gasoline below cost.
Statutory interpretation and summary judgment are reviewed de novo.
Published opinion; precedential
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QUESTIONS PRESENTED

1. Whether West Virginia Code § 47-11A-6(a), as applicable to the events preceding the 2016 amendment,

includes taxes in the calculation of a retailer's cost under the West Virginia Unfair Practices Act.

2. Whether the circuit court properly granted summary judgment to the respondents.

HOLDINGS

1. West Virginia Code § 47-11A-6(a) does not include taxes in the calculation of a retailer's cost under the

West Virginia Unfair Practices Act.

2. Summary judgment for the respondents was proper because the statutory interpretation issue presented a
question of law and the circuit court correctly determined that taxes were not included in the retailer-cost

calculation.

KEY QUOTATIONS

“Accordingly, we conclude that W. Va. Code § 47-11A-6(a) (1983) (Repl. Vol. 2015) does not include taxes in

the calculation of a retailer’s cost, and we dffirm the circuit court’s ruling in this regard.” (at 10)

“Where the language of a statute is plain and unambiguous, there is no basis for application of rules of
statutory construction; but courts must apply the statute according to the legislative intent plainly expressed
therein.” (at 7)

“There is simply no indication that the Legislature intended to include taxes within the calculation of a
retailer’s cost pursuant to W. Va. Code § 47-11A-6(a).” (at 9)

FACTUAL BACKGROUND

Alan operates three gas stations and convenience stores in Bridgeport, West Virginia, while Mac's operates a
competing gas station and convenience store there. Alan alleged that Mac's sold gasoline below cost in violation
of the West Virginia Unfair Practices Act. The dispute centered on whether motor fuel taxes paid upon
acquisition of gasoline must be included in calculating a retailer's cost under the pre-2016 version of West
Virginia Code § 47-11A-6(a).

PROCEDURAL HISTORY

Alan filed suit in November 2014 alleging violations of the West Virginia Unfair Practices Act. The parties
jointly moved to refer the action to the Business Court Division, and both sides later moved for summary
judgment on whether taxes were included in calculating a retailer's cost under West Virginia Code § 47-11A-
6(a). The circuit court granted summary judgment to the respondents on January 3, 2017, and the Supreme Court
of Appeals affirmed.
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