
SUPREME COURT OF GEORGIA

Cox v. Garvin
278 Ga. 903 (Ga. 2005) · Decided January 10, 2005

SUMMARY

The Supreme Court of Georgia considered the meaning of “willfully” under OCGA § 10-5-13(a)(1)
(A)(iv), which authorizes civil penalties for violations of the Georgia Securities Act. The court held
that willfulness requires proof that the defendant intentionally committed the conduct violating the
Act, not that the defendant knowingly intended to violate the law. The court reversed the Court of
Appeals’ judgment applying a more demanding standard.
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QUESTIONS PRESENTED

1. Whether "willfully" in OCGA § 10-5-13(a)(1)(A)(iv) requires proof that the defendant knowingly and
intentionally violated the Georgia Securities Act.

2. Whether an administrative civil penalty may be imposed upon proof only that the defendant
intentionally committed the conduct that violated the Act.

HOLDINGS

1. A willful violation for purposes of imposing an administrative civil penalty requires proof that the
defendant intended to commit the conduct that violated the Georgia Securities Act; it does not require
proof that the defendant knew the conduct violated the Act or intended to violate the law.

KEY QUOTATIONS

“the term “willfully” requires proof only that the defendant intended to commit the conduct which is violative
of the Act.” (903)

“All that is required is proof that the person acted intentionally in the sense that the person was aware of
what he or she was doing. Proof of evil motive or intent to violate the law or knowledge that the law was
being violated is not required.” (906)

“The Act is remedial in nature, intended for the protection of investors; therefore, it must be broadly and
liberally construed to effectuate its aim.” (906)

FACTUAL BACKGROUND

In 1999, Garvin, acting for Bee Communications, Inc., sold Kommor five payphones for $35,000 as part of an
investment venture. The arrangement allegedly promised that ETS Payphones, Inc. would operate and maintain
the phones and pay Kommor $75 per month for each phone, but ETS later declared bankruptcy and Kommor
lost her investment. Garvin was not registered to sell securities in Georgia, and the contracts were not registered
as securities under the Georgia Securities Act.

PROCEDURAL HISTORY

The Commissioner of Securities determined that Garvin had sold securities without the required registration and
imposed an administrative civil penalty. The superior court affirmed the Commissioner's determination. The
Court of Appeals affirmed the determination that the contracts were securities but reversed the finding of
willfulness and the resulting penalty, remanding for reconsideration under a knowing-and-intentional-violation
standard. The Supreme Court of Georgia reversed the Court of Appeals.

DISPOSITION

reversed
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