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SUMMARY

The Colorado Supreme Court held that a defendant against whom default had been entered could
testify at a codefendant's trial, even when the testimony contradicted facts admitted by the default. The
court also upheld setting aside the default judgment based on excusable neglect and entering judgment
for the defaulting defendant consistent with the codefendant's jury verdict. The court affirmed the
judgment of the Colorado Court of Appeals.
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PROCEDURAL POSTURE J.B. sought certiorari review of a Colorado Court of Appeals decision
affirming the district court's admission of defaulting defendant Ortiz's
testimony at MKBS's trial, the setting aside of Ortiz's default
judgment, and the entry of judgment in Ortiz's favor based on the
jury's verdict for MKBS.

STANDARD OF REVIEW Questions of law concerning whether a defaulting defendant may
testify at a non-defaulting codefendant's trial and whether judgment
may be entered in favor of a defaulting defendant are reviewed de
novo. The more fact-driven decisions to permit testimony, set aside a
default judgment, and enter judgment for a defaulting defendant are
reviewed for abuse of discretion. A district court abuses its discretion



when its decision rests on a misapplication or misinterpretation of law
or is manifestly arbitrary, unreasonable, or unfair.
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QUESTIONS PRESENTED

1. Whether a defaulting defendant may testify at a non-defaulting codefendant's trial contrary to facts
deemed admitted by the default.

2. Whether the district court properly set aside the default judgment against Ortiz under C.R.C.P. 60(b)
based on excusable neglect, a meritorious defense, and equitable considerations.

3. Whether the district court properly entered judgment in Ortiz's favor based on the jury verdict in
MKBS's trial to avoid inconsistent judgments.

HOLDINGS

1. A non-defaulting codefendant may call a defaulting defendant to testify at the codefendant's trial,
including testimony contrary to facts admitted by the default, so long as the testimony is not prohibited
by another source of law and the defaulting defendant is not thereby challenging his own liability in a
Rule 55(b)(1) damages hearing.

2. The district court did not abuse its discretion by setting aside Ortiz's default judgment under C.R.C.P.
60(b) because it properly considered whether the neglect was excusable, whether Ortiz had a meritorious
defense, and whether relief was equitable.

3. When a jury verdict conflicts with the allegations supporting a default judgment, and the defendants are
similarly situated or have closely related defenses, the default judgment should be vacated and judgment
may be entered for the defaulting defendant to prevent inconsistent judgments.

KEY QUOTATIONS

“Accordingly, a non-defaulting codefendant may call a defaulting defendant to testify, as long as doing so
isn't prohibited by other sources of law.” (¶ 24)

“Therefore, when a jury verdict conflicts with the allegations in a plaintiff's complaint, a default judgment
based on those allegations should be vacated.” (¶ 40)



FACTUAL BACKGROUND

E.B., a cognitively impaired, blind adult who uses a wheelchair, regularly used MKBS's taxi service, and Ortiz
was her regular driver for several months. J.B. alleged that Ortiz sexually assaulted E.B. during one of those
trips and sued Ortiz and MKBS on claims including assault, battery, negligence, negligent supervision, and
respondeat superior liability. Ortiz failed to respond and was held in default, but later testified at MKBS's trial
that he had not assaulted E.B.; the jury found for MKBS and found that E.B. had no injuries, damages, or losses
from the alleged assault.

PROCEDURAL HISTORY

J.B. sued Ortiz and MKBS over an alleged sexual assault. Ortiz failed to respond, and the district court entered a
clerk's default under C.R.C.P. 55(a). During the later trial against MKBS, the court permitted Ortiz to testify
contrary to the facts deemed admitted by his default; the jury found for MKBS. The district court later entered a
nearly $700,000 default judgment against Ortiz, set it aside for excusable neglect, and entered judgment in
Ortiz's favor based on the MKBS verdict. The Colorado Court of Appeals affirmed, and the Colorado Supreme
Court granted certiorari and affirmed.

DISPOSITION

affirmed
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