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SUMMARY

The Massachusetts Superior Court denied Thrive Operations, LL.C’s motions to dismiss Gecko

Robotics, Inc.’s counterclaims and to strike affirmative defenses challenging early termination fees.

The court held that Gecko plausibly alleged breach of contract, breach of the implied covenant of good

faith and fair dealing, a violation of Massachusetts General Laws chapter 93A, and a Computer Fraud

and Abuse Act violation. The court also held that the enforceability of the early termination fee

provisions as liquidated damages or penalties could not be resolved on the pleadings.
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Plaintiff Thrive Operations, LLC moved under Mass. R. Civ. P. 12(b)
(6) to dismiss Gecko Robotics, Inc.'s counterclaims and separately
moved to strike Gecko's affirmative defenses asserting that contractual

early termination fees were unenforceable penalties.

On a Mass. R. Civ. P. 12(b)(6) motion, the court assumes the factual
allegations are true and draws every reasonable inference in favor of
the nonmoving party; the allegations must plausibly suggest an
entitlement to relief. A motion to strike the affirmative defenses was
evaluated on the pleadings, with the court concluding that
enforceability of the liquidated-damages provisions turned on factual

questions not resolvable at that stage.
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QUESTIONS PRESENTED

1. Whether Gecko's counterclaim for breach of contract plausibly alleged sufficient notice of Thrive's

alleged breaches before termination.

2. Whether Gecko plausibly alleged that Thrive breached the implied covenant of good faith and fair
dealing by asserting early termination fees.

3. Whether Gecko plausibly alleged an unfair or deceptive act under G.L. c. 93A based on the alleged bad-

faith conduct.

4. Whether Gecko plausibly alleged a civil claim under the Computer Fraud and Abuse Act based on
continued access to its computer systems after authorization was revoked.

5. Whether the affirmative defenses challenging the early termination fees as unenforceable penalties could

be stricken on the pleadings.

HOLDINGS

1. The counterclaim plausibly suggested that Gecko gave Thrive sufficient notice of its alleged contractual
breaches, and the MSA did not clearly require identification of each specific Service Order or supporting

documentation as an express condition precedent to termination.

2. Gecko's allegations plausibly suggested that Thrive breached the implied covenant by refusing to honor
Gecko's alleged for-cause termination and threatening to enforce early termination fees despite an

allegedly inapplicable or unenforceable fee provision.

3. Gecko's allegations plausibly stated a claim for an unfair or deceptive act under G.L. c. 93A because the
alleged bad-faith conduct underlying the implied-covenant claim could also constitute an unfair trade

practice.

4. Gecko's allegations plausibly stated a CFAA claim because continued access by Thrive's software agents
after Gecko revoked authorization could constitute access without authorization, including indirect
access through previously installed agents.

5. The affirmative defenses could not be stricken because whether the early termination fees were
enforceable liquidated damages or unenforceable penalties depended on factual questions concerning the
parties' circumstances at contract formation.

KEY QUOTATIONS

“The Court will deny the motion to dismiss the counterclaims because the factual allegations made by Gecko

plausibly suggest that it may be entitled to relief under any or all of its causes of action.” (1)



“The covenant of good faith and fair dealing imposes a duty to carry out a contract without taking “an

extreme and unwarranted view of [one’s] rights under the contract.”” (4)

“Since there is ‘no bright line separating an agreement to pay a reasonable measure of damages from an
unenforceable penalty clause,’ the reasonableness of the measure of anticipated damages depends on the

circumstances of each case.” (7)

FACTUAL BACKGROUND

Gecko retained Thrive to provide managed cybersecurity services under a Master Services Agreement and a
series of Service Orders. In February 2025, Gecko notified Thrive of alleged deficiencies, including inadequate
responses to information-security audit requests, poor trouble-ticket response rates, unresolved tickets marked
closed, and endpoint-protection shortfalls. Thirty days later, Gecko terminated the contracts, revoked Thrive's
authorization to access its systems, and demanded removal of Thrive's software agents; Gecko alleged that the
agents continued accessing and transmitting system information after authorization was revoked. Thrive treated
Gecko's termination as either nonrenewal or an early termination subject to early termination fees, and then

stopped paying Thrive's invoices.
PROCEDURAL HISTORY

Gecko retained Thrive to provide managed cybersecurity services under a Master Services Agreement and
Service Orders. After Gecko notified Thrive of alleged breaches, terminated the contracts, revoked Thrive's
system access, and stopped paying invoices, Thrive sued for breach of contract, breach of the implied covenant,
and unjust enrichment. Gecko asserted counterclaims for breach of contract, breach of the implied covenant,
violation of G.L. c. 93A, and violation of the CFAA, along with affirmative defenses challenging the early

termination fees. The Superior Court denied both motions.
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