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SUMMARY

The Oregon Supreme Court held that, for purposes of the sentencing departure rule in OAR 213-008-
0002(1)(b)(B), the term "victim" has the same meaning as in the statute defining the offense for which
the defendant is being sentenced. Because witness tampering under ORS 162.285 is an offense against
the state and public justice, the witness who was tampered with was not a victim for purposes of the
vulnerable-victim departure factor. The court reversed the Court of Appeals, vacated the sentence, and
remanded for resentencing.
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PROCEDURAL POSTURE The Oregon Supreme Court granted review of the Court of Appeals'
decision affirming an upward departure sentence imposed after
defendant's conviction for tampering with a witness.
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QUESTIONS PRESENTED

1. Whether the term "victim" in OAR 213-008-0002(1)(b)(B) means the victim of the offense for which the
defendant is being sentenced or includes a person directly harmed by the defendant's criminal conduct.

2. Whether O'Connor was a vulnerable victim for purposes of the departure factor when defendant was
sentenced for tampering with a witness under ORS 162.285.

3. Whether the trial court lawfully imposed an upward departure sentence based on O'Connor's
vulnerability.

HOLDINGS

1. For purposes of OAR 213-008-0002(1)(b)(B), the term "victim" has the same meaning as it has in the
statutory provision defining the offense for which the defendant is being sentenced.

2. A witness who is tampered with is not a victim of the crime of tampering with a witness under ORS
162.285 because harm to that witness is not an element of the offense.

3. The trial court erred by imposing an upward departure sentence on defendant's tampering-with-a-witness
conviction based on O'Connor's vulnerability.

KEY QUOTATIONS

“We therefore conclude that, for purposes of OAR 213-008-0002(1)(b)(B), which permits a trial court to
enhance a defendant’s sentence when the defendant “knew or had reason to know of the victim’s particular
vulnerabil- ity, * * * which increased the harm or threat of harm caused by the criminal conduct,” the term
“victim” has the same meaning as it has in the relevant statutory provision defin- ing the offense for which
the defendant is being sentenced.” (162-63)

“A witness tampered with may be affected by the defendant’s criminal conduct, but, like the child witnesses in
Glaspey, that witness does not suffer harm that is an ele- ment of the criminal offense.” (153-54)

FACTUAL BACKGROUND

Defendant attempted to persuade his girlfriend, O'Connor, to provide false information to authorities and testify
falsely in connection with charges arising from his entry into her apartment. He made three telephone calls to her
from jail and attempted to exploit her psychological vulnerability and medication-related issues. He was
convicted of tampering with a witness, and the trial court relied on O'Connor's vulnerability to impose an
upward departure sentence.

PROCEDURAL HISTORY

A jury convicted defendant of two counts of tampering with a witness, which the circuit court merged into a
single conviction, as well as unrelated offenses that were not at issue on review. The circuit court imposed a 48-
month durational departure sentence based on the vulnerable-victim aggravating factor in OAR 213-008-0002(1)



(b)(B). The Court of Appeals affirmed, and the Oregon Supreme Court reversed, vacated the sentence, and
remanded for resentencing.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The Court of Appeals decision is reversed, the circuit court's sentence is vacated, and the case is remanded to the
circuit court for resentencing.
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