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SUMMARY

The Supreme Court of Alaska held that Alaska Airlines' frequent-flyer-program contract permitted
retroactive changes to award levels, including changes affecting previously accumulated miles, when
reasonable notice was provided. The court concluded that the breach-of-contract claim was not
preempted by the Airline Deregulation Act and affirmed summary judgment for Alaska Airlines. It
reversed the attorney's-fee award to the extent it included fees incurred solely in litigating class-
certification issues.
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1. Whether the Airline Deregulation Act preempted Monzingo's state-law breach-of-contract claim.
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retroactive changes that reduced the value of previously accumulated miles.
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HOLDINGS

1. The breach-of-contract claim was not preempted by the Airline Deregulation Act because it sought
enforcement of Alaska Airlines' own contractual undertakings rather than the enlargement of contractual
rights through external state policy.

2. Alaska Airlines' Mileage Plan reserved the right to make retroactive changes to the value of previously
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KEY QUOTATIONS

“Based on the plain language of the plan, the reasonable expectations of the parties, and the parties' course
of dealing, we hold that Alaska Airlines reserved the right to make retroactive changes to the Mileage Plan
with reasonable notice.” (664)

“We therefore hold that a named plaintiff should not ordinarily be held liable for attorney's fees that fall
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“Our ruling does not eliminate the award of Rule 82 attorney's fees against unsuccessful named plaintiffs in
class action lawsuits; it simply limits Rule 82's reach to the substantive merits of their claims.” (668)

FACTUAL BACKGROUND



Monzingo belonged to Alaska Airlines' Mileage Plan and had accumulated 542,484 miles, most of which
remained unredeemed. Alaska Airlines changed the program effective September 1, 2001, increasing the miles
required for certain awards and applying the changes both prospectively and to previously accumulated but
unredeemed miles. The plan terms reserved Alaska Airlines' right to change terms, mileage credits, and award
levels, stated that accrued mileage was not the member's property, and provided notice of the changes months
before their effective date.

PROCEDURAL HISTORY

Monzingo filed suit on February 11, 2002, later amending the complaint to add and then eliminate claims,
ultimately proceeding only on breach of contract. The superior court granted Alaska Airlines summary judgment
on September 2, 2003, and later awarded the airline $36,877.15 in fees and costs, including fees attributable to
class-certification litigation. The Alaska Supreme Court affirmed summary judgment, vacated the fee award to
the extent it included class-certification fees, and remanded for reconsideration.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Vacate the attorney's-fee award and determine Rule 82 attorney's fees based on litigation of the substantive
merits of Monzingo's claim, excluding fees attributable solely to class-certification and notice issues and
considering any case-specific basis for a downward variance.
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Appellees. No. S-11240. Supreme Court of Alaska. May 6, 2005.
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OPINION
FABE, Justice.
I. INTRODUCTION
A frequent flyer customer brought a class action lawsuit against Alaska Airlines seeking damages
for changes to Alaska Airlines's frequent flyer program that affected the value of his previously
earned miles. The superior court granted summary judgment in favor of Alaska Airlines and
awarded twenty percent of actual attorney's fees to the airline. We affirm the decision of the
superior court and hold that: (1) this breach of contract claim is not preempted by the Airline
Deregulation Act; (2) the plain language of the Mileage Plan and reasonable expectations of the
parties indicate the intent to allow changes to all aspects of the plan with reasonable notice; and (3)
the parties' course of dealing supports the understanding that the airline has the ability to make
changes it deems necessary. We reverse the superior court's award of attorney's fees against
Monzingo related to the litigation of class certification issues.
II. FACTS AND PROCEEDINGS
A. Factual History This case arises from an uncertified class action, filed by Tony Ed Monzingo,
on behalf of 3.9 million class members, seeking over $1 billion in damages. The relevant facts of
the case are undisputed. Monzingo is a member of Alaska Airlines's frequent flyer program, the
"Alaska Airlines Mileage Plan" (Mileage Plan). The program permits passengers flying on Alaska
Airlines to accumulate mileage credit that can later be redeemed for free travel or other awards.
Monzingo has been a member of the Mileage Plan since April 23, 1992. From his date of entry
into the program on April 23, 1992 until April 2002, Monzingo had accumulated a total of 542,484
miles, most of which had not been redeemed for free travel or other benefits. Alaska Airlines
implemented a number of changes to the Mileage Plan on September 1, 2001. These changes



increased the number of miles necessary to redeem peak, first class, and some international travel
awards; redemption of awards for off-peak coach travel remained unchanged. Alaska Airlines
maintains that this adjustment affected only 16.4% of air travel award levels, accounting for only
21% of all awards redeemed in 2000. The Mileage Plan's changes applied prospectively, to miles
to be accrued in the future, as well as retroactively, to miles already accrued but not yet redeemed.
Mileage Plan members received their first notice that a change would take place on March 30,
2001. Alaska Airlines issued a press release, posted information about the changes on their
website, and sent members notification by e-mail in April 2001. Members were also sent a
newsletter in late May 2001 announcing that the changes would go into effect beginning
September 1, 2001. In these various publications, Alaska Airlines alerted members that they could
redeem their accumulated miles under the old award structure as long as they booked their airline
ticket in the subsequent five months, by September 1, 2001, for travel prior to August 1, 2002. It is
undisputed that the "Terms and Conditions" of the Mileage Plan specifically reserved the right to
make prospective changes to the plan. The parties' disagreement centers instead on whether Alaska
Airlines reserved the right to make retroactive changes to the plan. The "Terms and Conditions" of
the Mileage Plan, dated January 1991, were sent to every new member of the frequent flyer
program, including Monzingo, who received them in 1992 when he became a member of the plan.
The "Terms and Conditions" contained the following warnings:
*658 Alaska Airlines reserves the right to change the Mileage Plan terms, conditions, partners,
mileage credits and/or award levels. This means with prior notice Alaska Airlines may raise award
levels or lower mileage levels, add an unlimited number of blackout dates or limit the number of
seats available on any or all flights. Also, certain destinations may be restricted to members.
Furthermore, Alaska Airlines reserves the right to terminate the Mileage Plan with advance notice.
(Emphasis added.)
Subject to additions, deletions or revisions at anytime. Accrued mileage and award certificates do
not constitute property of the member. Alaska Airlines and/or Travel Partners are the final
authority on qualifying mileages. Alaska Airlines may, at its discretion, elect to authorize
additional mileage credit between any two points on its route system. At the end of a section of its
"Terms and Conditions" entitled "Important Reminders," Alaska Airlines includes an additional
warning printed in bold type: All terms and conditions on Mileage Plan awards are subject to
change, and the Mileage Plan program is subject to cancellation at any time by Alaska Airlines.
Although there is no plan language that specifically reserves to Alaska Airlines the right to devalue
previously accumulated miles, the Mileage Plan does include a term concerning "previously
accumulated mileage." This provision states: Alaska Airlines reserves the right to disqualify
persons from further participation in the Mileage Plan and to cancel all previously accumulated
mileage if in Alaska Airlines['s] sole judgement such persons have violated any of the eligibility,
mileage accumulation, award usage or other terms governing the Alaska Airlines Mileage Plan. B.
Procedural History On February 11, 2002, Monzingo filed this lawsuit alleging breach of contract



and breach of the implied covenant of good faith and fair dealing. He sought certification of a
class of persons who had accumulated miles through the Mileage Plan prior to September 1, 2001.
Monzingo amended his complaint twice: on April 4, 2002, his first amended complaint included
additional claims for unconscionability and conversion, and on November 12, 2002, his second
amended complaint limited the action to only one claim for breach of contract.[1] Alaska Airlines
moved for summary judgment on October 15, 2002. Superior Court Judge Sen K. Tan granted the
motion and entered judgment for the airline on September 2, 2003. Following the superior court's
order, Alaska Airlines brought a motion for attorney's fees, which was granted on December 17,
2003. Alaska Airlines was awarded $36,877.15; this amount includes $28,226.40, twenty percent
of actual attorney's fees, and costs of $8,650.75. A motion for class certification was filed by
Monzingo but was rendered moot by the superior court's grant of summary judgment. The superior
court's attorney's fees award included fees for time spent on class certification issues. Alaska
Airlines states that "a substantial percentage, if not the majority, of time spent by Alaska Airlines's
attorneys ... was devoted to class certification issues." Monzingo appeals both the order granting
summary judgment and the Alaska Civil Rule 82 fee award.
III. STANDARDS OF REVIEW
"[A] grant of summary judgment based upon contract interpretation is subject *659 to de novo
review because interpretation of contract language is a question of law."[2] "Drawing all
reasonable inferences in favor of the nonmoving party, we will uphold summary judgment if no
genuine issue of material fact exists and the moving party is entitled to judgment as a matter of
law."[3] The intent of the parties when entering a contract is, however, reviewed under the clearly
erroneous standard.[4] "[S]ummary judgment is improper when the evidence before the superior
court establishes a factual dispute as to the intent of the contracting parties."[5] Trial courts have
broad latitude in their award of attorney's fees and costs.[6] We review such awards under the
abuse of discretion standard.[7] Abuse of discretion "exists if the award is arbitrary, capricious,
manifestly unreasonable, or the result of an improper motive."[8]
IV. DISCUSSION
A. Alaska Airlines Did Not Breach Its Contract with Monzingo Because It Reserved the Right To
Change the Mileage Plan Retroactively.
1. The breach of contract claim is not preempted by the Airline Deregulation Act.
We consider first the threshold question whether all issues in this case are preempted by the
Airline Deregulation Act (ADA).[9] The ADA provides that a state "may not enact or enforce a
law, regulation, or other provision having the force and effect of law related to a price, route, or
service of an air carrier."[10] The United States Supreme Court has addressed whether state law
claims are preempted by the ADA on two occasions: first, in Morales v. Trans World Airlines, Inc.,
where the Court held that "[s]tate enforcement actions having a connection with or reference to
airline `rates, routes, or services' are preempted" under the ADA,[11] and three years later in
American Airlines, Inc. v. Wolens.[12]Wolens was similar to this case in that it involved a suit



against American Airlines for retroactive modification of its frequent flyer program. The Wolens
Court held that the ADA did preempt the plaintiffs' claims that were based on the Illinois
Consumer Fraud and Deceptive Business Practices Act but did not preempt a state law breach of
contract claim.[13] The Wolens Court explained that it did "not read the ADA's preemption
clause... to shelter airlines from suits ... seeking recovery solely for the airline's alleged breach of
its own, self-imposed undertakings."[14] Although Wolens was almost identical on its facts to the
instant case, the Wolens Court did not address the contract claim on the merits, noting that the
"question of contract interpretation has not yet had a full airing, and we intimate no view on its
resolution."[15] Alaska Airlines contends that state law principles of contract interpretation should
not be applied in this case because they *660 would "enlarge or enhance [Monzingo's] rights ...
based on state laws or policies external to the agreement, as expressly prohibited by Wolens."
While Wolens does forbid enlargement or enhancement of rights based on state laws or policies,
this prohibition does not extend to such contract construction issues as whether an airline has
reserved the right to retroactively change rules governing frequent flyer credits.[16] The Wolens
Court concluded only that state-law principles should be preempted "to the extent they seek to
effectuate the State's public policies, rather than the intent of the parties."[17] Subsequent
decisions have interpreted this language to mean that contract actions seeking invalidation of
express contract terms,[18] enforcement of equitable remedies,[19] or punitive damages[20] are
preempted, because they would "impermissibly enlarge[] the scope of the proceedings beyond the
parties' agreement."[21] But if the parties "seek to enforce a term implied in fact in the agreement
based upon the parties' reasonable expectations," no preemption problem is presented.[22] Here,
the superior court was asked to interpret the meaning of the words of the Mileage Plan in order to
give effect to the reasonable expectations of the parties. Rules governing contract interpretation
such as the use of extrinsic evidence to ascertain the meaning of the parties�only attempt to divine
the parties' intent and are permissibly applied in resolving state contract claims. Thus, we examine
this contract to determine if there was a breach of Alaska Airlines's "self-imposed undertakings."
[23]
2. The mileage plan as a whole reflects the intent to allow Alaska Airlines the ability to change the
plan retroactively.
When interpreting contracts, the trial court's goal is to "give effect to the reasonable expectations
of the parties."[24] Courts look to the language of the contract as a whole, the objects sought to be
accomplished by the contract, the circumstances surrounding its adoption, and case law
interpreting its provisions to ascertain the reasonable expectations of the parties.[25] While
extrinsic evidence should be consulted, "after the transaction has been shown in all its length and
breadth, the words of an integrated agreement remain the most important *661 evidence of
intention."[26] The parties to this dispute agree that the Mileage Plan is a contract.[27] We must
therefore begin by examining the plain language of the Mileage Plan to determine whether the
terms and conditions of the plan reserve Alaska Airlines's right to make retroactive changes. Next,



we analyze the reasonable expectations of the parties at the time that Monzingo agreed to the
terms of the Mileage Plan. We finally turn to the parties' course of dealing as further evidence of
their reasonable expectations of the Mileage Plan. a. The plain language of the Mileage Plan
reserves Alaska Airlines's right to make retroactive changes to the plan. Courts examine the
contract as a whole when assessing the intent of the parties.[28] In this case, we must examine the
nature of restrictions that Alaska Airlines informed its members would apply to the Mileage Plan.
The inside front cover of the "Terms and Conditions" brochure that is mailed to every new
Mileage Plan member contains the following language to warn members about possible changes to
the plan: "Alaska Airlines reserves the right to change the Mileage Plan terms, conditions,
partners, mileage credits and/or award levels." Additional warnings run throughout the "Terms and
Conditions," including: "Alaska Airlines may raise award levels or lower mileage levels," and "
[s]ubject to additions, deletions, or revisions at any time." Bold text in the brochure reiterates that
"[a]ll terms and conditions on Mileage Plan awards are subject to change...." Monzingo contends
that these terms give Alaska Airlines the right to change award levels, as long as the changes do
not apply to previously accumulated miles. But, as Alaska Airlines points out, it has also informed
Mileage Plan members in its "Terms and Conditions" that "[a]ccrued mileage and award
certificates do not constitute property of the member," and that "Alaska Airlines reserves the right
to terminate the Mileage Plan with advance notice." We conclude that these provisions manifest an
intent to clarify that members have no ownership right in the miles they have earned and thus
cannot expect that the "value" of these miles will not diminish due to changes in the award levels.
Because these provisions informed members that they have no vested right in their previously
accumulated mileage, when read in conjunction with the other provisions of the plan, these terms
appear to be an additional way of saying that Alaska Airlines has the power to alter or change the
value of miles.[29] b. The parties reasonably expected the Mileage Plan to allow Alaska Airlines
the right to retroactively change all aspects of the plan. In interpreting contracts, we also look at
the reasonable expectations of the parties. We aim "to give effect to the meaning of the words
which the party ... should reasonably have apprehended ... would be understood by the other
party."[30] In support of his argument that Alaska Airlines did not reserve the right to retroactively
devalue previously accumulated miles, Monzingo relies principally on the Illinois Supreme Court's
decision in Wolens.[31]*662 There, the court remarked: "American chose to retroactively alter the
terms of the frequent flyer program. This action constituted a breach of contract which entitled
plaintiffs to pursue an available remedy."[32] But as Alaska Airlines points out, this language is
dicta.[33] And the United States Supreme Court did not reach this issue when it reviewed that
decision.[34] Alaska Airlines relies on Benway v. American Airlines, Inc.[35] and Grossman v.
USAir, Inc.[36] to support its argument that it reserved the right to make both prospective and
retroactive changes to the Mileage Plan. In Benway, a Texas trial court judge granted American
Airlines's motion for summary judgment based on the reservation of rights language in American's
frequent flyer program. Contract interpretation was the only issue raised on summary judgment.



American Airlines's AAdvantage Program states: American Airlines may find it necessary to
change AAdvantage program rules, regulations, travel awards and special offers at any time. This
means that American may initiate changes impacting, for example, participant affiliations, rules
for earning mileage credit, mileage levels and rules for the use of travel awards.... Monzingo
complains that American Airlines's terms are more explicit than Alaska Airlines's. We disagree.
The reservation of rights language in American Airlines's program is less clear than Alaska
Airlines's. Alaska Airlines uses unequivocal language stating it "reserves the right to change the
Mileage Plan," rather than American Airlines's language: "may find it necessary to change
AAdvantage program rules." In Grossman, a Pennsylvania trial court granted a motion for
summary judgment in favor of USAir, finding that the terms of the contract unambiguously
permitted USAir to raise mileage levels in a manner that reduced the value of previously accrued
miles.[37] USAir's reservation of rights language was almost identical to the language used by
Alaska Airlines, informing program members: USAir reserves the right to change the Frequent
Traveler Program rules, regulations, partners, mileage credits, or award levels. This means that,
with notice, USAir may raise award or mileage levels, add an unlimited number of blackout days,
or limit the number of seats available to any or all destinations.... The Grossman court found it
significant that USAir's contract language followed the National Association of Attorneys General
(NAAG) Guidelines.[38] NAAG, an organization that is composed of the attorneys general of all
fifty states, adopted Air Travel Industry Enforcement Guidelines in 1987.[39] These guidelines
were drafted following the deregulation of the airline industry and were designed to "explain in
detail how existing state laws apply to air fare advertising and frequent flyer programs."[40] The
guidelines provided detailed standards governing the content and format of airline advertising and
addressing the recommended structure and advertising of frequent flyer programs. The reservation
of rights language in USAir's and Alaska Airlines's frequent flyer programs is modeled on the
language of the NAAG Guidelines.[41] Although the Grossman court *663 noted this similarity,
its decision was also based on state law interpretation of USAir's contract language. The Grossman
court concluded that this language was susceptible to only one reasonable interpretation: that
USAir could devalue accumulated miles by increasing levels needed to obtain free travel.[42]
Relying on Morales, Monzingo argues that the NAAG Guidelines are preempted by the ADA. But
in concluding that "the fare advertising provisions of the NAAG Guidelines are pre-empted by the
ADA,"[43] the Morales Court was careful to narrowly circumscribe the preempted portion to
include only fare advertising provisions of the NAAG Guidelines � not the language addressing
frequent flyer programs.[44] More importantly, Alaska Airlines does not argue that the NAAG
Guidelines are enforceable, and indeed, the task force did not appear to intend them to be
enforceable.[45] Alaska Airlines maintains that its adoption of language nearly identical to that
suggested by the guidelines provided members with additional notice that modification of award
levels could affect previously accumulated miles.[46] Although we are reluctant to conclude that
the NAAG Guidelines provided any notice to members, we agree that the guidelines offer some



indication that it was reasonable for Alaska Airlines to expect that they were reserving the right to
retroactively devalue previously accumulated miles. When read as a whole, the contract does not
envision a plan in which members redeem awards based on the award structure in place at the time
that particular miles were accrued by the customer. As Alaska Airlines argues, it would not be
reasonable for a customer to expect this because it would create an administrative nightmare for
the airline and the customer to track the value of miles relative to the status of the plan at the time
of a particular flight. And there are no provisions in the detailed language of the plan's terms that
would lead a member to believe that Alaska Airlines or the member would be required to track
award amounts with each modification. Read as a whole, the Mileage Plan is structured to give
Alaska Airlines the power to make changes with adequate prior notice. Here, Monzingo was given
notice of the changes in late March 2001. He had sixteen months following the date of this
announcement to travel on previously accrued miles, and five months after the announcement to
book this travel.[47] Moreover, the NAAG Guidelines provide evidence that it was reasonable for
Alaska Airlines to believe the contract language was specific enough to convey the intent to
reserve the right to make retroactive changes. We conclude that the contract was sufficiently
unambiguous on the issue of previously accumulated miles to warrant summary judgment. c. The
course of dealing between the parties indicates Monzingo understood that Alaska Airlines reserved
the right to make changes to accumulated miles. We next turn to the course of dealing between
Monzingo and Alaska Airlines *664 and consider whether the parties' previous dealings supply
additional evidence of their reasonable expectations of the Mileage Plan. Alaska Airlines argues
that the frequent unilateral changes made by Alaska Airlines to the plan during Monzingo's
membership indicate Monzingo understood the plan was subject to retroactive changes. Alaska
Airlines maintains that award levels were increased twelve times since Monzingo joined the plan,
and thirteen travel awards were discontinued during his membership. At no point prior to this
lawsuit did Monzingo call to complain about the changes, although he was admittedly aware of
them. Alaska Statute 45.01.205 provides that "express terms of an agreement and an applicable
course of dealing or usage of trade shall be construed where reasonable as consistent with each
other...."[48] "A course of dealing is a sequence of previous conduct between the parties to a
particular transaction which is fairly to be regarded as establishing a common basis of
understanding for interpreting their expressions and other conduct."[49] We held in Fairbanks
North Star Borough v. Tundra Tours, Inc. that a school district's payment to a school bus company
over two years manifested an assent to the billing methodology of the bus company and that the
parties' course of dealing should govern the interpretation of the billing methodology.[50] As we
explained, "a course of dealing between parties must prevail over an industry practice in
determining the reasonable intention of the parties in using particular terminology."[51] In this
case, we similarly conclude that Monzingo assented to the numerous changes made by Alaska
Airlines. His actions provide an additional indication of his reasonable expectations at the time of
drafting: that Alaska Airlines reserved the right to make changes to the value of previously



accumulated miles. Based on the plain language of the plan, the reasonable expectations of the
parties, and the parties' course of dealing, we hold that Alaska Airlines reserved the right to make
retroactive changes to the Mileage Plan with reasonable notice. B. It Was Error To Award
Attorney's Fees Against Monzingo for Litigation of Class Certification Issues. Monzingo contends
that the award of attorney's fees in this case is contrary to the purpose of Alaska Civil Rule 82 and
public policy. At no point does Monzingo contend that the superior court's award of fees was an
abuse of discretion that warrants reversal. Rather, he argues that we should create a separate
category under Rule 82 for private litigants pursuing "quasi-public" issues. Both parties agree that
Monzingo is not a true public interest litigant, and hence is not automatically exempt from Rule 82
fees.[52] The lawsuit was for over $1 billion in damages and Monzingo had sufficient private
economic incentive to bring the suit. Instead, Monzingo asserts that "because so many Alaska
citizens are affected by the contested issue, and the damages are very small as to each individual,"
attorney's fees should not be assessed when the claim is not frivolous and the class representative
acts in good faith. We are unconvinced that class representatives motivated to bring suit by their
own private economic interests should fall completely outside the ambit of Rule 82. We are,
however, persuaded by Monzingo's argument that a future class representative seeking a small
amount of relief will be dissuaded from becoming a named plaintiff in a class action suit if he risks
high attorney's *665 fees for litigation that goes beyond that required to adjudicate the merits of
his own case. Thus, the question before us is whether a class representative should be liable for
Rule 82 attorney's fees arising from litigation on issues related solely to class certification and
notice, when that litigation is for the benefit of putative class members and offers no monetary
benefit to the named plaintiff. "Alaska is the only state that does not follow the American rule
[pertaining to attorney's fees]."[53] "Under the `American rule,' each party pays its attorney's fees,
regardless of who prevails."[54] "The purpose of Rule 82 is to partially compensate a prevailing
party for the expenses incurred in winning his case. It is not intended as a vehicle for
accomplishing anything other than providing compensation where it is justified."[55] Rule 82 was
not intended to penalize a party for litigating a good-faith claim.[56] Rule 82(b)(3)(I) permits a
court to reduce or deny attorney's fees to a prevailing party if "a given fee award may be so
onerous to the non-prevailing party that it would deter similarly situated litigants from the
voluntary use of the courts."[57] We have previously expressed concern that "`financially ruinous'
fee awards against good faith civil litigants could deter access to the courts."[58] Although we
recognize that a trial court does not need to "explain its analysis of all possible reasons, under Rule
82(b)(3), for deviating from the schedule,"[59] it must give adequate consideration of the factors
when raised by the parties. Moreover, class representatives are a unique group of plaintiffs. Named
plaintiffs in class actions are particularly susceptible to financially ruinous or onerous fee awards
in the event of an adverse judgment, especially following our recent holding in Turner v. Alaska
Communications Systems[60] that the costs of litigating should not be born by absent class
members. Hence, fee awards against named class representatives warrant greater scrutiny and a



delicate balancing of the relevant equitable factors articulated in Rule 82(b)(3).[61] We did not
address in Turner the extent and sweep of Rule 82's application to class representatives. We
therefore turn to the narrow issue raised in this case: whether a named plaintiff can be held liable
for attorney's fees and costs incurred that have no bearing on the merits of the named plaintiff's
lawsuit. This appears to be a novel issue that arises out of Alaska's unique two-way fee-shifting
provision, Rule 82.[62] The question posed is whether the policies behind Rule 82 support
imposing attorney's fees on a named plaintiff when those fees include extensive class certification
preparation that falls outside the substantive merits of the *666 named plaintiff's case.[63] The
United States Supreme Court recognized in United States Parole Commission v. Geraghty that a
named plaintiff "presents two separate issues for judicial resolution. One is the claim on the
merits; the other is the claim that he is entitled to represent a class."[64] A class representative's
interest in having a class certified is "more analogous to the private attorney general concept than
to the type of interest traditionally thought to satisfy the `personal stake' requirement."[65] The
United States Supreme Court further explained in Deposit Guaranty National Bank v. Roper that
"the denial of class certification [is] an example of a procedural ruling, collateral to the merits of a
litigation...."[66] The Supreme Court in Roper found that the use of the class action procedure may
offer a substantial advantage for a named plaintiff who may divide attorney's fees and costs among
all members of the class who benefit from any recovery and therefore achieve a less-costly means
of litigating their single claim.[67] But this "significant benefit to claimants ... of reducing their
costs of litigation"[68] quickly transforms into an economic hardship to the named plaintiff if class
representatives are held liable for all of the fees incurred in litigating class certification issues. As
the Supreme Court stated in Roper, "[t]ypically, the attorney's fees of a named plaintiff proceeding
without reliance on [the federal class action rule] could exceed the value of the individual
judgment in favor of any one plaintiff."[69] In this case, Monzingo is asked to pay $28,226.40 in
attorney's fees and $8,650.75 in costs. Yet Monzingo argues that "[h]is total damages had he
prevailed ranged from a few hundred to a few thousand dollars." Class representatives will
frequently have less at stake than Monzingo, largely because "negative value suits"[70] are a
primary reason the class device exists.[71] Moreover, class action defendants are highly motivated
to vigorously defend any class action. Not only are the monetary stakes high in most class actions,
but defeat of a class action may preclude later claims by absent members of the putative class and
can often foreclose devastating public relations and reputation costs for a company.[72] Alaska
*667 Airlines admitted as much when arguing for enhanced attorney's fees: "Faced with a billion
dollar damages claim, a simultaneous motion to certify a 3.8 million member class, and expert
counsel brought in from the Outside, Alaska Airlines was forced to respond in a proportionate
manner ... [and] expended a reasonable number of hours and resources given the magnitude of
Plaintiff's claim." Rule 82(b)(3)(J) permits variance from the attorney's fees schedule in situations
where the prevailing party may have been motivated by other considerations "such as a desire to
discourage claims by others against the prevailing party or its insurer."[73] As we explained in



Catalina Yachts, "we must be careful about allowing fee-shifting provisions to undercut provisions
meant to encourage plaintiffs to bring meritorious claims."[74] We are just as concerned about the
chilling effect that Rule 82 may have on class actions if applied too rigidly against named
plaintiffs as we were about absent class members' liability for fees in Turner.[75] In Turner, we
distinguished between awards of fees against named class representatives and awards sought
against absent class members, explaining that "our ruling does not eliminate Rule 82 attorney's
fees in class actions; it simply limits Rule 82's possible reach to named parties, meaning that a
person who has been forced to litigate in order to secure his or her rights will be reimbursed in part
for litigation expenses."[76] Monzingo's motion for class certification was rendered moot by the
superior court's grant of summary judgment. Nevertheless, the trial court awarded attorney's fees
that included time spent by Alaska Airlines in preparing for and arguing the motion to certify the
class. Although the superior court awarded only twenty percent of actual fees in accordance with
the Rule 82(b) schedule, Alaska Airlines admits that "a substantial percentage, if not the majority"
of time listed on its invoices was devoted to class certification issues. Monzingo argues that
because the superior court never ruled on the class certification motion, Alaska Airlines did not
prevail on the class certification issue and thus should not be eligible to receive fees related to that
issue. We disagree. We have previously held that trial courts are not required to award fees on an
issue-by-issue basis: "Rule 82(a) does not require that attorney's fees be calculated with reference
to the disposition of individual issues.... [T]he party who prevails on the principal dispositive issue
is entitled to reasonable costs calculated according to the trial court's discretion."[77] But we are
convinced that there is an essential difference between limiting the attorney's fees for which a class
representative may be liable in litigating the merits of his own claim and exposing that named
plaintiff to the additional risk of having to pay substantial fees litigating class certification and
notice issues on behalf of absent class members. A named plaintiff serving as class representative
functions in two distinct roles: to litigate the merits of his own claim and to litigate on behalf of
unnamed class members. He has a financial incentive to litigate his own claims. But when a class
representative has no personal financial interest in the second role, he functions in much the same
manner as a private attorney general in a public interest law suit.[78] In such situations, *668 it is
necessary to distinguish between the attorney's fees spent by a prevailing defendant who has
incurred fees defending both the merits of the individual plaintiff's claims and the structure of the
class action litigation. Moreover, fees incurred by a prevailing defendant litigating procedural
motions related solely to the class action structure of the litigation are often driven by a
defendant's desire to limit damages to the named plaintiff's individual claim. In such a case, the fee
award should be varied under Rule 82(b)(3)(J), since the vigorous defense of a class certification
motion is motivated by the "desire to discourage claims"[79] that permits variance under Rule
82(b)(3). Permitting the threat of additional liability for fees and costs related to defending class-
specific procedural claims will discourage plaintiffs from acting as class representatives. We
conclude that this is a core purpose of permitting a trial court to vary a fee award under Rule 82(b)



(3)(I). We therefore hold that a named plaintiff should not ordinarily be held liable for attorney's
fees that fall beyond the scope of litigating the merits of his claim. Our ruling does not eliminate
the award of Rule 82 attorney's fees against unsuccessful named plaintiffs in class action lawsuits;
it simply limits Rule 82's reach to the substantive merits of their claims. We note, however, that
Monzingo, as non-prevailing party, bears the burden of showing case-specific circumstances that
warrant a downward variance under Rule 82(b)(3). Thus, it is Monzingo's burden to demonstrate
that his motive for serving as class representative was limited to the value of his individual claim
and was not related to any potential enhanced recovery for his role as class representative.[80]
V. CONCLUSION
Because the plain language of Alaska Airlines's Mileage Plan read as a whole reflects the parties'
reasonable expectations to allow changes to all aspects of the plan with reasonable notice,
including changes to previously accumulated miles, and because the parties' course of dealing
further supports the understanding that the airline has the ability to make retroactive changes, we
AFFIRM the decision of the superior court granting summary judgment to Alaska Airlines.
Because the superior court's award of twenty percent of attorney's fees relating to the litigation of
class certification issues was error, we VACATE the fee award and REMAND for a determination
of Rule 82 attorney's fees arising from litigation of the substantive merits of Monzingo's claim.
EASTAUGH, Justice, not participating.
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