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SUMMARY

The court partially grants and partially denies a combined motion for judgment on the pleadings and to

sever claims in a wrongful-death action arising from the death of a ProCore employee at an E-Z Mart

property. Applying Oklahoma law, the court dismisses E-Z Mart’s claims for contribution, indemnity,

and fraud against ProCore, while allowing its breach-of-contract, misrepresentation, and related tort

claims to proceed. E-Z Mart is granted fourteen days to amend its fraud claim, and the request to sever

or bifurcate the remaining claims is denied.
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Plaintiff and third-party defendant moved under Federal Rule of Civil
Procedure 12(c) for judgment on the pleadings attacking E-Z Mart's
third-party complaint, or alternatively to sever and try the claims

separately.

A Rule 12(c) motion for judgment on the pleadings is reviewed under
the same standard as a Rule 12(b)(6) motion. The court accepts well-
pleaded factual allegations as true, views them in the light most
favorable to the nonmoving party, and determines whether the
pleading states a facially plausible claim. Judgment on the pleadings is
appropriate only when no material issue of fact remains and the
moving party is entitled to judgment as a matter of law. Fraud
allegations are additionally subject to Rule 9(b)'s particularity

requirement.
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QUESTIONS PRESENTED

1. Whether E-Z Mart adequately pleaded a contribution claim against ProCore when it alleged that
ProCore was solely responsible for the injury.

2. Whether E-Z Mart adequately pleaded noncontractual or implied indemnity when E-Z Mart was alleged

to have been independently negligent.

3. Whether E-Z Mart's breach-of-contract, misrepresentation, and negligence claims were subject to

dismissal because they rested on overlapping facts or theories.
4. Whether E-Z Mart pleaded fraud with the particularity required by Federal Rule of Civil Procedure 9(b).
5. Whether the dismissed contribution, indemnity, and fraud claims should be subject to amendment.

6. Whether the remaining claims should be severed or bifurcated for trial.

HOLDINGS

1. A third-party claim for contribution is not actionable where the third-party plaintiff alleges that the third-
party defendant is solely liable for the plaintiff's injury, because contribution applies to joint or several
tortfeasors and allocates liability according to comparative fault.

2. A party whose own negligence proximately contributed to the plaintiff's injury cannot obtain implied or

equitable indemnity from another party that also allegedly proximately caused the injury.

3. At the pleading stage, overlapping factual allegations do not require dismissal of alternative breach-of-
contract, misrepresentation, and negligence theories, although the claimant may not obtain double

recovery.

4. E-Z Mart's fraud claim failed Rule 9(b) because its allegations that ProCore misrepresented the
competence and training of its employees were conclusory and did not provide sufficient factual detail.

5. Leave to amend the contribution and indemnity claims was properly denied as futile because those

claims would remain subject to dismissal even if amended.

6. The request to sever or bifurcate the remaining claims was denied because joint adjudication would not

prejudice the moving parties, bifurcation would be inefficient, and the claims were not clearly separable.

KEY QUOTATIONS



“A motion for judgment on the pleadings under Rule 12(c) is treated as a motion to dismiss under Rule 12(b)
(6).” (I. Legal Standard)

“An allegation that the party against whom contribution is sought is solely liable to the plaintiff, or that the

party seeking contribution is not liable at all, is insufficient to assert a contribution claim.” (I1. Contribution)

“Oklahoma courts have repeatedly held that a party whose negligence has proximately caused the injuries in
question may not seek equitable indemnification from a third party who has also proximately caused those

injuries.” (111. Indemnity)

“At a minimum, Rule 9(b) requires that a plaintiff set forth the who, what, when, where, and how of the

alleged fraud.” (IV. Freestanding Tort and Contract Claims)

FACTUAL BACKGROUND

Lonnie Adams, a ProCore employee, died while working in an underground tank sump at an E-Z Mart property.
E-Z Mart had hired ProCore to perform maintenance on fuel-dispensing equipment. Ashley Adams sued E-Z
Mart, alleging negligence, failure to warn, premises liability, and negligence per se. E-Z Mart filed a third-party
complaint alleging that ProCore was responsible for the incident and asserting contribution, indemnity,

misrepresentation, fraud, breach of contract, and negligence based on the parties' contractual relationship.

PROCEDURAL HISTORY

Ashley Adams sued E-Z Mart after the death of her husband, Lonnie Adams, who died while performing
maintenance work at an E-Z Mart property as a ProCore employee. E-Z Mart filed a third-party complaint
against ProCore asserting contribution, indemnity, misrepresentation, fraud, breach of contract, and negligence
based on breach of contract. The court granted the motion in part by dismissing the contribution, indemnity, and
fraud claims; denied dismissal of the remaining contract and tort claims; denied leave to amend the contribution
and indemnity claims as futile; allowed amendment of the fraud claim within fourteen days; and denied

bifurcation or severance.
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