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SUMMARY

The Oregon Supreme Court considered whether a prosecutor's election under ORS 161.566(1) to treat
a misdemeanor criminal-trespass charge as a violation deprived the defendant of the jury-trial right
under Article I, section 11, of the Oregon Constitution. The court held that the proceeding remained a
criminal prosecution because the offense was statutorily defined as a crime and the defendant had been
arrested, booked, and detained before the charge was reduced. The court dismissed the state's petition
for a writ of mandamus.
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PROCEDURAL POSTURE The State petitioned the Oregon Supreme Court for an alternative writ
of mandamus challenging a circuit court order granting the defendant's
motion for a jury trial after the State elected to treat a misdemeanor
criminal-trespass charge as a violation.
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QUESTIONS PRESENTED

1. Whether a misdemeanor criminal-trespass prosecution that began with the defendant's arrest, booking,
and incarceration remains a 'criminal prosecution' under Article I, section 11, of the Oregon Constitution
after the prosecutor elects to treat the charge as a violation under ORS 161.566(1).

2. Whether the defendant is constitutionally entitled to a jury trial despite the statutory procedures for
violation proceedings under ORS chapter 153.

HOLDINGS

1. When a proceeding begins as a criminal prosecution with the defendant's arrest, booking, and
incarceration for conduct legislatively defined as a crime, the State's unilateral election under ORS
161.566(1) to treat the charge as a violation does not transform it into a noncriminal proceeding without
further constitutional consequences.

2. Because the prosecution remained a criminal prosecution for constitutional purposes, Benoit was entitled
to a jury trial, and the circuit court correctly granted her motion.

KEY QUOTATIONS

“There is no textual, historical, or logical support for the proposition that, for purposes of Article I, section
11, what began as a criminal proceeding with defendant’s arrest, booking, and incarceration for a crime can,
in the absence of her consent, be transformed without further constitutional consequence into a noncriminal
proceeding.” (354 Or. at 317)

“No subsequent election by the state to purportedly decriminalize the charge can change the fact that
defendant was subjected to those uniquely criminal procedures and their stigmatizing effect.” (354 Or. at 317)

FACTUAL BACKGROUND

On October 11, 2011, Laurie Ann Benoit was arrested, handcuffed, booked, and held in jail with other Occupy
Portland protesters. She was charged by information with second-degree criminal trespass, a Class C
misdemeanor. At arraignment, the State elected to treat the misdemeanor as a Class A violation under ORS
161.566(1), after which Benoit sought a jury trial.

PROCEDURAL HISTORY

Benoit was arrested and charged with second-degree criminal trespass, a Class C misdemeanor. At arraignment,
the State elected under ORS 161.566(1) to treat the charge as a violation. The Multnomah County Circuit Court
concluded that the resulting proceeding remained a criminal prosecution under Article I, section 11, of the
Oregon Constitution and granted Benoit's motion for a jury trial. The State sought mandamus relief in the
Oregon Supreme Court, which dismissed the petition.
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