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SUMMARY

The Mississippi Supreme Court reviewed an interlocutory appeal concerning discovery of an accident-

related recorded statement and documents withheld based on privilege and relevance. The court held

that the trial court abused its discretion by ordering production without analyzing work-product

protection and by issuing a blanket discovery order without an item-by-item review. The order was

vacated and the case remanded for detailed consideration of the asserted privileges and discovery

requests.
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QUESTIONS PRESENTED

1. Whether the circuit court abused its discretion by ordering production of Powell's recorded statement
without determining whether it was prepared in anticipation of litigation and therefore protected work

product.

2. Whether the circuit court erred by ordering defendants to produce a privilege log and other discovery

materials without conducting an item-by-item analysis of relevance and privilege.

3. Whether Powell waived his medical privilege merely by being named as a defendant in the lawsuit.

HOLDINGS

1. The circuit court abused its discretion by ordering production of Powell's recorded statement without
conducting the required detailed, case-specific analysis of whether the statement was prepared in

anticipation of litigation rather than in the ordinary course of business.

2. If the recorded statement was prepared in anticipation of litigation, the circuit court must determine
whether McLain has shown substantial need and inability to obtain the substantial equivalent without
undue hardship; it must also protect portions revealing mental impressions, conclusions, opinions, or

legal theories of counsel or the insurer.

3. A trial court may not compel blanket production or issue a discovery order without sufficiently
analyzing each requested item and each asserted objection. The court must conduct an in-camera review
of requested documents withheld on privilege grounds and make specific findings on the record

identifying the basis for each decision.

4. A party does not waive medical privilege merely by being named as a defendant in a lawsuit. Medical

privilege is waived only to the extent the party places a physical, mental, or emotional condition at issue.

KEY QUOTATIONS

“What is prepared with an eye toward litigation, and not in the ordinary course of business, is a matter which
the trial court should consider in more detail using a case by case, item by item, approach.” (105 So. 3d at
313)

“A party does not waive his medical privilege by virtue of being named a defendant to a lawsuit, and the

circuit court cannot compel a party to produce documents covered by medical privilege.” (105 So. 3d at 315)

“VACATED AND REMANDED.” (105 So. 3d at 316)

FACTUAL BACKGROUND

Sheila McLain collided with the rear of a parked tractor-trailer owned by Continental Rails & Excavating and
operated by its employee, Robert Powell. McLain alleged that the truck was parked in a lane of travel without
warning devices and that Powell was napping; Powell testified that he had stopped and was placing warning
devices. After McLain's attorney sent the insurer a representation letter, the insurer obtained a recorded statement
from Powell, and McLain later sought that statement, Powell's employment-related drug and alcohol testing

records, and other documents in discovery.



PROCEDURAL HISTORY

McLain sued Powell and Continental Rails & Excavating after an automobile accident. The Circuit Court of
Simpson County ordered defendants to produce Powell's recorded statement to their insurer, a privilege log, drug
and alcohol testing records, and other materials, without conducting an item-by-item privilege and relevance
analysis. The Mississippi Supreme Court granted interlocutory review, vacated the discovery order, and
remanded.

DISPOSITION

vacated

REMAND INSTRUCTIONS

The circuit court must conduct a detailed case-by-case and item-by-item analysis of Powell's recorded statement,
including whether it was prepared in anticipation of litigation, whether McLain has substantial need and cannot
obtain its substantial equivalent without undue hardship, and whether any opinion work product must be
protected. The circuit court must also conduct a careful and detailed in-camera review of documents withheld on
privilege grounds, analyze each request and objection individually, and state specific findings and the applicable

rule or exception on the record.
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