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SUMMARY

The Illinois Supreme Court held that the common-interest exception to the attorney-client privilege
recognized in Waste Management, Inc. v. International Surplus Lines Insurance Co. did not apply
where an insurance broker was sued for negligently failing to procure appropriate insurance. The court
distinguished the insurer-insured relationship in Waste Management from the parties’ relationship
here, which involved an agreement to indemnify the broker’s own negligence and no duty to defend or
indemnify the insureds’ conduct. The court therefore rejected Gallagher’s claim to discovery of
privileged communications between the Foundations and their attorneys.
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PROCEDURAL POSTURE The Foundations sought review of an appellate judgment affirming an
order compelling production of attorney-client privileged
communications under the common-interest exception and affirming
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QUESTIONS PRESENTED

1. Whether the common-interest exception to the attorney-client privilege recognized in Waste
Management, Inc. v. International Surplus Lines Insurance Co. extends to a negligence action against an
insurance broker that had no insured-insurer relationship with the privilege claimant.

2. Whether the Foundations' communications with their attorneys concerning the underlying LBO
litigation were discoverable under the common-interest exception.

HOLDINGS

1. The common-interest exception to the attorney-client privilege does not extend to the circumstances of
this case because Gallagher and the Foundations did not have the special insured-insurer relationship,
corresponding defense and indemnity duties, cooperation obligation, or aligned interests present in
Waste Management.

2. The circuit court erred by ordering the Foundations to produce the subpoenaed attorney-client
communications under the common-interest exception.

KEY QUOTATIONS

“We find that the common-interest exception does not extend to the facts of this case.” (¶ 1)

“It is the commonality of interests which creates the exception, not the conduct of the litigation.” (¶ 26)

“We believe that the same key circumstances found in Waste Management are absent from the present case
and that this reality requires a different result here.” (¶ 36)

“It seems to us that Gallagher’s and the Foundations’ interests were always adverse, and there was not a
commonality of interest in the same way that is the case when an insurer has a duty to indemnify and defend
from the beginning.” (¶ 38)

FACTUAL BACKGROUND

The Foundations retained Gallagher as their insurance broker and sought D&O coverage comparable to an
expiring Chubb policy. Gallagher recommended a Chartis policy that allegedly contained a broader securities
exclusion, after assuring the Foundations that the coverage was equivalent. When the Foundations were sued in
Tribune-related LBO litigation and Chartis denied coverage, they sued Gallagher for losses allegedly resulting
from negligent procurement of insurance. Gallagher later subpoenaed communications between the Foundations
and their attorneys concerning the Tribune bankruptcy and LBO litigation to support defenses that the
Foundations' conduct was fraudulent or that they had an ongoing loss before purchasing the Chartis policy.



PROCEDURAL HISTORY

The Foundations sued their former insurance broker in the Du Page County circuit court for breach of contract to
procure insurance, contractual indemnity, professional negligence, and negligent misrepresentation. The circuit
court initially granted Gallagher summary judgment, but the appellate court reversed after concluding that the
prior Chubb policy's securities exclusion did not necessarily bar coverage. During discovery after remand, the
circuit court ordered production of privileged communications under the common-interest exception and denied
a stay. The appellate court affirmed the discovery order and denial of a stay, vacated the contempt order, and
remanded. The Illinois Supreme Court affirmed the denial of the stay and vacatur of the contempt ruling,
reversed the order compelling discovery, and remanded.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The cause was remanded to the Du Page County circuit court for further proceedings consistent with the opinion.
The circuit court must not compel production of the privileged communications under the common-interest
exception; the denial of the stay remained affirmed.
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