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SUMMARY

The Michigan Court of Appeals addressed whether a construction-related contractual indemnity
agreement required Midwest Mechanical Contractors to indemnify Union Carbide for liability arising
from an employee's death during warranty repair work. The court held that the agreement was not void
on its face under Michigan's prohibition against indemnification for an indemnitee's sole negligence,
particularly because Union Carbide was found not negligent. The court affirmed Union Carbide's right
to indemnification and attorney fees but remanded for findings concerning the reasonableness of the

fees.
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QUESTIONS PRESENTED

1

. Whether the indemnity agreement was void in its entirety under MCL 691.991 because it could be

construed to indemnify Union Carbide for its sole negligence.

. Whether Union Carbide was entitled to contractual indemnification where it was found not negligent

and its liability arose from settlement rather than a finding or admission of negligence.

. Whether the indemnity agreement authorized Union Carbide to recover attorney fees and expenses

incurred in defending the underlying wrongful-death action.

. Whether the attorney-fee award required remand because the trial court failed to make findings

regarding reasonableness and awarded an incorrect total.

HOLDINGS

1.

The indemnity agreement was not void on its face. Although Michigan law invalidates indemnification
for an indemnitee's sole negligence in covered construction agreements, the agreement could be applied
consistently with public policy where Union Carbide was found not negligent and indemnification was

sought for liability connected with the work.

. Union Carbide was entitled to contractual indemnification because its liability for Redfern's death fell

within the express terms of the indemnity agreement and the trial court found that Union Carbide was

not negligent.

. The indemnity agreement's coverage of 'all claims, liabilities, losses, damages and expenses of every

character whatsoever' included attorney fees and expenses incurred by Union Carbide in defending the
underlying action.

. The attorney-fee award could not be reviewed because the trial court failed to make findings of fact and

conclusions of law concerning the reasonableness of the fees; the matter had to be remanded for further

proceedings.

KEY QUOTATIONS

“An indemnity provision which would be invalid if applied to indemnify a person from liability for his wilful
and wanton wrongdoing may, nevertheless, be validly applied to indemnify him from liability for his negligent
acts.” (146 Mich. App. at 16)

“We will not construe the agreement so as to make it illegal if such construction can be reasonably avoided.”
(146 Mich. App. at 17)

“Although we have construed the parties' indemnity agreement to include attorney fees, we will stop short of

a construction condoning unreasonable attorney fees.” (146 Mich. App. at 22)

FACTUAL BACKGROUND



Midwest installed a UNOX wastewater-treatment system at the Wyandotte Waste Water Treatment Facility and
was responsible under its contract with Union Carbide for warranty repair work. Roy Redfern, a Midwest
employee and supervisor, was seriously injured while attempting to retrieve a broken agitator component during
warranty repairs and died 39 days later. Redfern's widow settled the wrongful-death claim for $311,500, with
Union Carbide contributing $141,500 and Midwest contributing $70,000; the remaining $71,500 became the
subject of Union Carbide's indemnity action. The trial court found Union Carbide was not negligent and held

Midwest responsible under the indemnity agreement.

PROCEDURAL HISTORY

After Union Carbide contributed $141,500 to settle the wrongful-death action, it pursued third-party contractual
indemnity against Midwest for $71,500 of that contribution. Following a bench trial, the trial court initially
entered judgment of no cause of action for Midwest, finding that Redfern alone was negligent and that his
negligence could not be imputed to Midwest. The trial court later granted Union Carbide judgment
notwithstanding the verdict, concluding that Redfern's negligence could be imputed to Midwest through
respondeat superior, and awarded indemnity and attorney fees. The Michigan Court of Appeals affirmed Union
Carbide's right to indemnification and its entitlement to attorney fees, but remanded for findings concerning the
reasonableness of the fees and correction of the maximum award amount.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand for further proceedings and findings of fact and conclusions of law concerning the reasonableness of
Union Carbide's attorney fees and expenses. The total expenses award, after reasonable attorney fees are
determined, may not exceed $70,246.98. The court retained jurisdiction.
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