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SUMMARY

The Supreme Court of North Dakota considered an appeal from summary judgment dismissing Shirley
Mertz’s survival action alleging asbestos-related injuries and death. The court held that the discovery
rule does not toll accrual of a survival action beyond the decedent’s date of death, and treated the
attempted appeal from the summary judgment order as an appeal from the subsequently entered
judgment. The action was therefore barred by the applicable six-year statute of limitations.
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QUESTIONS PRESENTED

1. Whether the appeal from an order granting summary judgment could be treated as an appeal from a
subsequently entered consistent judgment.

2. Whether summary judgment was proper where the evidence created a genuine issue of material fact
concerning when Allen Mertz or his family received notice that his cancer might have been caused by
asbestos exposure.

3. Whether the discovery rule may extend accrual of a survival action beyond the decedent's death.

HOLDINGS

1. An order granting summary judgment is not independently appealable, but an attempted appeal may be
treated as an appeal from a subsequently entered consistent judgment when such a judgment exists.

2. Summary judgment was improper because the record contained a genuine issue of material fact
concerning when Allen Mertz or his survivors received information sufficient to place them on notice
that asbestos exposure might have caused his cancer.

3. The court did not adopt a binding majority rule on whether the discovery rule may extend accrual of a
survival action beyond the decedent's death because no three justices agreed on that issue.

KEY QUOTATIONS

“Therefore, there are not three votes to determine whether or not the discovery rule applies to extend the
accrual of a survival action brought under N.D.C.C. § 28-01-26 beyond the date of the decedent's death.”
(466)

“There are three votes to reverse and remand the matter for trial on the issue of when there was notice the
exposure to asbestos was the possible cause of Allen Mertz's terminal illness.” (466)

FACTUAL BACKGROUND

Allen Mertz worked as a pipefitter for more than thirty years and was allegedly exposed to asbestos-containing
products made or distributed by the defendants. He was diagnosed with lung cancer in 1995 and died in 1996.
Shirley Mertz alleged that the family did not learn the cancer might be asbestos-related until after 2000 and that
a doctor provided a written causation opinion in 2003. She filed a survival action on behalf of Allen Mertz's
estate in 2005.

PROCEDURAL HISTORY

The district court granted defendants' motion for summary judgment, concluding that Allen Mertz and his family
knew by 1995 that his lung cancer was asbestos-related and that the six-year limitations period had expired
before the 2005 filing. Shirley Mertz appealed from the summary-judgment order. Because the order itself was
not appealable, the Supreme Court treated the appeal as one from the subsequently entered consistent judgment.
The Supreme Court reversed and remanded because a genuine issue of material fact existed concerning when the
Mertz family received information sufficient to put them on notice of a potential asbestos-related claim.

DISPOSITION



reversed_and_remanded

REMAND INSTRUCTIONS

The district court was directed to conduct a trial on the merits and on all defenses, including when there was
notice that asbestos exposure was a possible cause of Allen Mertz's terminal illness, the statute of limitations,
and application of the discovery rule.
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