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SUMMARY

The New York Appellate Division, Third Department held that transporting the oversized shed at issue
was not an inherently dangerous activity because the alleged negligence involved ordinary failures to
observe surroundings and remain within a lane. Accordingly, the independent-contractor exception to
the general rule against vicarious liability did not apply, and the court dismissed the claims against
Amish Country Sheds of VT, LLC. A dissent would have affirmed denial of summary judgment,
concluding that factual issues concerning the shed's loading, trailer, and safety equipment required a

jury determination.
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PROCEDURAL POSTURE Defendant Amish Country Sheds of VT, LLC appealed from an order

denying its motion for summary judgment dismissing the complaint

against it.

STANDARD OF REVIEW Summary judgment is proper when the movant makes a prima facie
showing of entitlement to judgment as a matter of law and the
opposing party fails to raise a material issue of fact. On the inherently
dangerous activity issue, the court determined whether ACS
established prima facie that the work was not inherently dangerous
and, if so, whether plaintiff raised a material factual issue in
opposition. The evidence was viewed under the applicable summary-
judgment standard, including whether any reasonable view of the

evidence could support a contrary jury finding.
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QUESTIONS PRESENTED

1. Whether transporting the oversized prefabricated structure was an inherently or abnormally dangerous
activity creating an exception to the general rule that a party is not liable for the negligence of an

independent contractor.

2. Whether ACS made a prima facie showing that the transportation activity was not inherently dangerous

and whether plaintiff raised a material issue of fact in opposition.

3. Whether the permit requirements and alleged regulatory violations created a nondelegable duty or

otherwise imposed vicarious liability on ACS.

HOLDINGS

1. The transportation of the oversized load was not inherently dangerous under the facts presented because
the alleged negligence—failing to observe surroundings and crossing into a neighboring lane—was an
ordinary driving error avoidable through reasonable care and was not inherent in the transportation

work.

2. ACS could not be held vicariously liable for the purported negligence of St Mary because St Mary was

an independent contractor and no inherently dangerous-activity exception or nondelegable duty applied.

3. The specialized permit and Department of Transportation regulations did not establish a nondelegable

duty or otherwise make ACS vicariously liable for St Mary's negligence.

KEY QUOTATIONS

“a party who retains an independent contractor, as distinguished from a mere employee or servant, is not

liable for the independent contractor's negligent acts” ([*2])

“Demanding though it may be, the activity of transporting [oversized loads on public highways] —
successfully accomplished countless times daily — does not involve that sort of inherent risk for the

nonnegligent driver and is simply not an inherently dangerous activity so as to trigger vicarious liability”

(*3D)

“Accordingly, the proof submitted by ACS made a prima facie showing that the trucking of the load in
question was not inherently dangerous, and plaintiff's proof in opposition did not raise a material issue of
fact.” ([*5])



FACTUAL BACKGROUND

ACS sold a prefabricated structure measuring 14 feet by 20 feet and arranged for St Mary & Sons Transport

LLC, an independent contractor, to transport it from the place of construction to the purchaser's home. While
following an oversized-load permit route through a highway construction zone, St Mary's driver, Kenneth R.
Rousell II, crossed into a neighboring lane or failed to observe his surroundings, and the side of the structure
struck plaintiff, a construction worker. Plaintiff alleged that ACS was vicariously liable for St Mary's and

Rousell's negligence and was independently negligent in the loading of the structure.

PROCEDURAL HISTORY

Deitrich sued ACS and other defendants after being injured by an oversized shed transported through a highway
construction site. ACS moved for summary judgment, arguing that it owed no duty and could not be vicariously
liable for the negligence of St Mary, an undisputed independent contractor. Supreme Court denied the motion,
finding a triable issue concerning negligent transportation and concluding that transporting an oversized load
could be an inherently dangerous activity. The Appellate Division reversed, granted ACS summary judgment,

and dismissed the complaint against ACS.
DISPOSITION

reversed

REMAND INSTRUCTIONS

The order was reversed on the law, ACS's motion for summary judgment was granted, and the complaint against
ACS was dismissed.
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