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SUMMARY

The Texas Thirteenth Court of Appeals considered whether the mistaken substitution of two alternate

jurors for two regular jurors violated the appellant’s constitutional right to a twelve-person jury and
Texas Code of Criminal Procedure Article 36.22. The court held that the substitution violated Article

33.011’s procedural requirements but did not violate the constitutional jury-size requirement or affect

the appellant’s substantial rights. The court also upheld the denial of a motion for new trial, concluding

that the proposed juror testimony was barred by Texas Rule of Evidence 606(b).
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Reyes Salazar appealed his convictions and life sentences for
continuous child sexual abuse and two counts of aggravated sexual
assault of a child. He challenged the substitution of alternate jurors for
regular jurors during deliberations, alleged violations of his
constitutional right to a twelve-person jury and Texas Code of
Criminal Procedure article 36.22, and challenged the denial of his

motion for new trial and request to present juror testimony.

Nonconstitutional error is reviewed for harm under Texas Rule of
Appellate Procedure 44.2(b), requiring reversal only if the error
affected substantial rights by having a substantial or injurious effect on
the verdict. The denial of a motion for new trial is reviewed for abuse

of discretion. The application of Texas Rule of Evidence 606(b) to



proposed juror testimony presents a legal question reviewed under the

rule's governing limitations.
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QUESTIONS PRESENTED

1. Whether substituting two alternate jurors for two regular jurors without the finding or agreement
required by Texas Code of Criminal Procedure article 33.011 violated Salazar's constitutional right to a

twelve-person jury.

2. Whether the jurors' mistaken participation, substitution, and return to the deliberation process violated

Texas Code of Criminal Procedure article 36.22 and affected Salazar's substantial rights.

3. Whether the trial court erred by refusing to allow juror testimony concerning deliberations and by

denying Salazar's motion for new trial under Texas Rule of Evidence 606(b).

HOLDINGS

1. The trial court erred under article 33.011 by replacing two regular jurors with alternate jurors without
finding that the regular jurors were unable or disqualified to serve or obtaining the parties' agreement to
the replacement, but the error did not violate Salazar's constitutional right to a twelve-person jury

because the jury remained composed of twelve members.

2. Assuming that the alternate jurors' participation and the regular jurors' return to the deliberation room
constituted outside influences and violated both prohibitions in article 36.22, the errors did not affect
Salazar's substantial rights because the record did not show that outside information influenced the

verdict.

3. The trial court did not reversibly err by refusing to allow the juror to testify about deliberations or by
denying the motion for new trial because the proposed testimony concerned jurors' deliberative
statements, votes, and mental processes, not an admissible outside influence or juror qualification issue,
and was barred by Rule 606(b).

KEY QUOTATIONS

“Thus, we hold that the trial court erred by replacing the reqular jurors with the alternate jurors without

making the requisite finding under Article 33.011.” (4)



“While the “mix up” of the jurors violated Article 33.011, appellant was not harmed by the error because the

record indicates that the alternate jurors were qualified and treated the same as regular jurors.” (9)

“We hold that even if the trial court erred by preventing M.C. from testifying, appellant was not harmed
because her testimony would be barred by Rule 606.” (17)

FACTUAL BACKGROUND

During Salazar's criminal trial, twelve regular jurors and two alternates were selected without being told which
jurors were alternates. When the jury retired to deliberate, the two alternate jurors were mistakenly sent to
deliberate while two regular jurors were excused. The trial court made no finding that the regular jurors were
disqualified or unable to serve and did not obtain the parties' agreement to their replacement. The record did not
show that the alternate or returning regular jurors introduced outside information into deliberations. During
deliberations, a juror was questioned about a note alleging bias, and Salazar later sought to present that juror's

testimony in support of a motion for new trial.

PROCEDURAL HISTORY

Salazar was tried in the 206th District Court of Hidalgo County in December 2023. Twelve regular jurors and
two alternate jurors were selected, but the alternates were mistakenly substituted for two regular jurors when
deliberations began. The jury convicted Salazar on four charged offenses, and the trial court imposed life
sentences on each count after enhancement by a prior felony conviction. The court of appeals affirmed the

judgment.

DISPOSITION
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