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SUMMARY

The Kentucky Court of Appeals affirmed dismissal of Danny D. Benningfield’s wrongful-discharge

claim and summary judgment against his intentional-infliction-of-emotional-distress claim. The court

held that KRS 338.121 provides both the public policy and remedy for retaliation related to

workplace-safety complaints, preempting a common-law wrongful-discharge claim. It also held that

termination and resulting embarrassment did not satisfy the extreme-and-outrageous-conduct and

severe-emotional-distress requirements for an ITED claim.
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Appeal from an order of the Jefferson Circuit Court dismissing
Benningfield's wrongful-discharge claim and granting Pettit summary

judgment on his intentional-infliction-of-emotional-distress claim.

The dismissal ruling and summary-judgment ruling were reviewed de
novo. A motion to dismiss is proper when the plaintiff would not be
entitled to relief under any set of facts provable in support of the
claim, with allegations liberally construed in the plaintiff's favor.
Summary judgment is proper when no genuine issue of material fact

exists and the movant is entitled to judgment as a matter of law.
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QUESTIONS PRESENTED

1. Whether KRS 338.121 preempts a common-law wrongful-discharge claim based on termination for

reporting alleged workplace-safety violations.

2. Whether the alleged termination constituted extreme and outrageous conduct sufficient to support an
ITED claim.

3. Whether the plaintiff's alleged embarrassment constituted severe emotional distress sufficient to survive

summary judgment.

4. Whether summary judgment was premature because discovery was incomplete.

HOLDINGS

1. KRS 338.121 preempts a wrongful-discharge claim based on alleged retaliation for reporting workplace-
safety violations because the statute both declares the unlawful act and specifies the remedy available to

an aggrieved employee.

2. Mere termination of employment, even if allegedly wrongful, does not constitute extreme and

outrageous conduct sufficient to support an IIED claim.

3. Embarrassment resulting from job loss is not severe emotional distress because it is not substantially

more than mere sorrow.

4. Summary judgment was proper despite incomplete discovery because the plaintiff identified no
evidentiary material showing a genuine issue of material fact, and the hope that additional discovery

might produce supporting evidence was insufficient.

KEY QUOTATIONS

“Where the statute both declares the unlawful act and specifies the civil remedy available to the aggrieved

party, the aggrieved party is limited to the remedy provided by the statute.” (at 570-71)
“Mere termination clearly does not rise to the level of outrageous conduct required to support an IIED

claim.” (at 572)

FACTUAL BACKGROUND

Benningfield worked for Pettit as an Environmental Technician and was required to complete certifications and
related training. He informed Pettit that he believed he had not received training for which he was credited and

reported his concerns to OSHA, which conducted an on-site inspection. In December 2002, Pettit laid off



Benningfield and two other technicians, stating that they lacked commercial driver's licenses. Benningfield later

pursued an administrative charge under KRS 338.121 and then sued for wrongful discharge and ITED.

PROCEDURAL HISTORY

Benningfield reported alleged inadequate employee training to OSHA, was later laid off, and filed an
administrative discrimination charge under KRS 338.121. After the charge was investigated and dismissed, he
filed suit in Jefferson Circuit Court. The circuit court dismissed the wrongful-discharge claim and granted
summary judgment on the ITED claim; the Court of Appeals affirmed. The Kentucky Supreme Court denied

discretionary review on February 15, 2006.
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