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SUMMARY

Insurer’s duty to defend under an errors and omissions policy with a “return of premiums” exclusion.
The Sixth Circuit held that where an underlying complaint alleged negligence (e.g., negligent
supervision) independent of any claim for actual receipt of premiums, the exclusion did not
unambiguously bar coverage. Under Michigan law, an insurer must defend if any theory of recovery
arguably falls within coverage; ambiguities are construed against the insurer. Distinguishing cases
where premiums were actually received, the court found the exclusion inapplicable to claims based on

constructive receipt or negligence.
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QUESTIONS PRESENTED

1. Whether the insurer had a duty to defend the insured in the underlying action under the errors and

omissions policy, given the 'return of premiums' exclusion.

HOLDINGS

1. The duty to defend existed because the underlying complaint arguably stated a claim for negligence
independent of a claim for return of premiums. Under Michigan law, the insurer must defend when the

allegations arguably come within the policy coverage, and ambiguities are construed against the insurer.

KEY QUOTATIONS

“Applying these principles to the present case, this Court concludes that plaintiffs were entitled to a defense
by defendant. While the essence of the complaint in the underlying action is a claim for return of premiums,
nevertheless, there appears to be a claim in the underlying lawsuit that these plaintiffs are liable because of,
among other things 'a negligent breach of duty' (original complaint, 24(d)). The underlying complaint also
charges these plaintiffs with vicarious liability for the 'negligent' acts of 'the agents of such Defendants taken
in the scope and course of his duties and within the apparent authority of said agent, and as such Defendants
are responsible to the plaintiff for the return of such unearned premiums entrusted to the agent and
constructively received by such defendants.’ (Paragraph 25 of original complaint). Such allegations, while
inartfully drafted, appear to assert liability against these plaintiffs on a theory independent of these plaintiffs
having actually received the premiums. In fact, these plaintiffs have always asserted that they never received
the premiums. The underlying complaint asserts, against these plaintiffs, liability for the loss suffered by the
underlying plaintiffs as a result of the present plaintiffs' negligent conduct. To prevail in such a theory, the
plaintiffs in the underlying action would have to prove that the plaintiffs in this action were responsible for the
premiums, actually received by someone else, and that negligence on the part of these plaintiffs or their

agents, was a proximate cause of the loss.” (38)

“Black’'s Law Dictionary defines an action for 'money had and received' as follows: 'Money had and received.
In common law pleading, the technical designation of a form of declaration in assumpsit, wherein the plaintiff
declares that the defendant had and received certain money, etc. Gist of action for 'money had and received' is
that defendant has received money which, in equity and good conscience, should have been paid to plaintiff

and under such circumstances that he ought to pay it over.'” (30-33)

FACTUAL BACKGROUND

K.L. Pattison, an insurance broker, had a sub-agent, Evans, who operated as an independent contractor. Evans
issued binders and collected premiums but absconded with the premiums. The insurance companies cancelled
the policies, and the insureds filed an underlying action against Pattison for negligence and constructive receipt
of the premiums. Pattison sought defense from its errors and omissions insurer, Employers Reinsurance Corp.,
which denied coverage based on a 'return of premiums' exclusion. The underlying action was later settled after
an amended complaint omitted the return-of-premiums claim, but the issue of defense costs prior to the

amendment remained.

PROCEDURAL HISTORY



The insureds filed a declaratory judgment action to resolve coverage issues after the insurer denied a defense in

an underlying action. The district court granted summary judgment for the insureds, holding that the insurer had
a duty to defend. The insurer appealed.

DISPOSITION

affirmed
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