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SUMMARY

The Illinois Supreme Court held that a head-to-head daily fantasy sports contest conducted through

FanDuel was not gambling under Illinois law because its outcome was predominantly determined by

skill. As a result, the plaintiff could not recover his $100 loss under section 28-8(a) of the Criminal

Code of 2012. The court affirmed the appellate court's judgment, while Justice Karmeier dissented.
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QUESTIONS PRESENTED

1. Whether section 28-8(a) permits a gambling loser to recover from the winner when a third-party Internet

intermediary facilitated the contest.

2. Whether the use of screen names or the Internet makes section 28-8(a) per se inapplicable to daily

fantasy sports contests.

3. Whether a head-to-head daily fantasy sports contest is a bona fide contest predominantly determined by
skill and therefore exempt from the statutory definition of gambling under section 28-1(b)(2).

HOLDINGS

1. Section 28-8(a) does not require a direct connection between the loser and winner that excludes third-
party assistance or intermediation. The statute requires only that one person lose by gambling to another

person.

2. Section 28-8(a) is not per se inapplicable to Internet-based DFS contests merely because participants
may use screen names or because identifying the winner may require discovery.

3. Illinois adopts the predominant-factor test to determine whether a contest is predominantly a game of

skill and therefore falls within the section 28-1(b)(2) exception to gambling.

4. The head-to-head NBA DFS contest at issue was predominantly determined by skill and therefore was
not gambling under sections 28-1(a)(1) and 28-1(b)(2). Because Dew-Becker did not lose money while

gambling, he could not recover under section 28-8(a).

KEY QUOTATIONS

“Courts are not free to read into a statute exceptions, limitations, or conditions the legislature did not

express.” (Y 14)
“We find, however, that the predominate factor test is the most appropriate.” ( 25)

“Because the outcomes of head-to-head DFS contests are predominately skill based, we conclude that

plaintiff was not engaged in “gambling” with defendant as required under section 28-8(a).” (1 28)

FACTUAL BACKGROUND

Dew-Becker and Wu each paid a $109 entrance fee to participate in a two-person FanDuel daily fantasy
basketball contest. Dew-Becker selected nine NBA players for his virtual roster, Wu selected a competing roster,
and Wu won 221.1 to 96.3, receiving the $200 prize while FanDuel retained $18. Dew-Becker sought to recover
his $100 loss under section 28-8(a), alleging that the DFS contest was illegal gambling.

PROCEDURAL HISTORY

Dew-Becker sued Wu in the Circuit Court of Cook County to recover $100 allegedly lost in a two-person daily
fantasy sports contest. The circuit court entered judgment for Wu, concluding section 28-8(a) did not permit
recovery because FanDuel acted as an intermediary. The Illinois Appellate Court affirmed on the ground that the

statute required a direct connection between the parties. The Illinois Supreme Court affirmed, but on the



different ground that the DFS contest was exempt from the statutory definition of gambling because it was

predominantly determined by skill.

DISPOSITION

affirmed
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