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SUMMARY

The Northern District of California granted the Center for Biological Diversity summary judgment in
part, holding that the National Marine Fisheries Service unlawfully issued a 2021 incidental-take
permit for the Washington/Oregon/California sablefish pot fishery. The court concluded that the
Marine Mammal Protection Act required a take reduction plan for ESA-listed humpback whales and
that insufficient funding did not eliminate that requirement. The court deferred consideration of
remedies and the challenge to the 2020 biological opinion.

CASE DETAILS

COURT United States District Court for the Northern District of California
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DISPOSITION other

PROCEDURAL POSTURE Plaintiff brought an action under the Marine Mammal Protection Act
and Endangered Species Act, reviewed under the Administrative
Procedure Act, challenging NMFS's issuance of a 2021 incidental take
permit for the Washington/Oregon/California sablefish pot fishery. The
parties filed cross-motions for summary judgment.

STANDARD OF REVIEW Under the Administrative Procedure Act, agency action is upheld
unless it is arbitrary, capricious, an abuse of discretion, or otherwise
not in accordance with law. The court resolved the record-based
challenge through summary judgment, which is appropriate when
there is no genuine dispute of material fact and the moving party is
entitled to judgment as a matter of law.
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QUESTIONS PRESENTED

1. Whether the MMPA required NMFS to develop or be developing a take reduction plan for ESA-listed
humpback whales interacting with the sablefish pot fishery.

2. Whether NMFS lawfully issued the 2021 incidental take permit under 16 U.S.C. § 1371(a)(5)(E)(i)(III)
without a take reduction plan having been developed or being developed.

3. Whether NMFS's interpretation of the MMPA funding and prioritization provision relieved it of the
obligation to develop a take reduction plan.

4. What remedy should follow from the unlawful permit issuance and whether CBD could independently
challenge the 2020 biological opinion.

HOLDINGS

1. Under the plain language of 16 U.S.C. § 1387(f)(1), NMFS was required to develop and implement a
take reduction plan for the ESA-listed humpback whales interacting with the sablefish pot fishery.

2. NMFS violated the MMPA and APA by issuing the 2021 incidental take permit without determining that
a take reduction plan had been developed or was being developed for the ESA-listed humpback whales.

3. NMFS's interpretation could not overcome the unambiguous statutory text, and the court declined to
defer to an interpretation that conflicted with the MMPA's mandatory requirements.

KEY QUOTATIONS

“The difference between the mandatory “shall” and the discretionary “may” in Section 1387(f)(1) is
obvious.” (Discussion at 1)

“Nothing about the prioritization process transforms a mandatory duty into a discretionary one.” (Discussion
at 2)

“Consequently, NMFS’s conclusion that the requirements of Section 1371(a)(5)(E) were satisfied without a
take reduction plan being under development was arbitrary and capricious.” (Conclusion at 2)

FACTUAL BACKGROUND



NMFS issued a 2021 incidental take permit authorizing commercial fishing operations in the
Washington/Oregon/California sablefish pot fishery to incidentally take ESA-listed humpback whales. The
fishery uses tens of thousands of ocean-bottom pots connected in long strings, and humpback whales can
become entangled in the gear, suffering injury or death. When NMFS issued the permit, it had neither developed
nor begun developing a take reduction plan for the whales, although the MMPA required such a plan for the
relevant strategic stock and fishery.

PROCEDURAL HISTORY

CBD challenged NMFS's 2021 permit authorizing the incidental taking of ESA-listed humpback whales in the
sablefish pot fishery. The parties filed cross-motions for summary judgment. The court granted CBD's motion in
part on its second claim, holding that NMFS unlawfully issued the permit without having developed or begun
developing a required take reduction plan. The court deferred resolution of the appropriate remedy and CBD's
independent challenge to the 2020 biological opinion, setting a status conference to address those matters.

DISPOSITION

other

REMAND INSTRUCTIONS

No remand order was issued at this stage. The court deferred the appropriate remedy and scheduled a status
conference to address remedies and the challenge to the 2020 biological opinion.
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