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SUMMARY

The Supreme Court of Minnesota affirmed Brian Alexander Clifton’s conviction for premeditated
first-degree murder and life sentence. The court upheld the admission of evidence concerning an
assault on a prosecution witness, the submission of a no-adverse-inference instruction, and the
rejection of claims concerning prosecutorial misconduct, retrial after a hung jury, jury unanimity,
witness examination, and sufficiency of the evidence. A dissent would have reversed because of the
prosecutor’s demeaning closing argument regarding the witnesses’ community and lifestyle.
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QUESTIONS PRESENTED

1. Whether evidence that a prosecution witness was assaulted after testifying at Clifton's first trial was
properly admitted to explain inconsistencies in the witness's testimony.

2. Whether the trial court erred by giving the no-adverse-inference instruction without a personal, on-the-
record consent from Clifton.

3. Whether the prosecutor committed misconduct in closing argument by injecting racial and
socioeconomic considerations, appealing to passion and prejudice, and demeaning the witnesses.

4. Whether the prosecutor improperly elicited testimony characterizing a witness as a liar.

5. Whether retrial after the first jury was unable to reach a verdict violated the state or federal Double
Jeopardy Clauses.

6. Whether the standard jury-unanimity instruction violated due process.

7. Whether the evidence was sufficient to support Clifton's first-degree murder conviction.

HOLDINGS

1. The district court did not abuse its discretion by admitting evidence that Walker was assaulted after his
testimony at the first trial because the evidence was relevant to explain inconsistencies in his testimony
and was limited by the court to credibility assessment with cautionary instructions.

2. Although the trial court should not give CRIMJIG 3.17 without the defendant's personal and clear
consent, the record independently established that Clifton and his attorney agreed to the instruction;
therefore, Clifton was not entitled to a new trial.

3. The prosecutor's closing argument was improper because it injected issues broader than guilt or
innocence, came close to appealing to passion and prejudice, and demeaned the witnesses by contrasting
their community and lifestyles with those of the jurors; however, the misconduct did not require a new
trial under the circumstances of this case.

4. Clifton was not entitled to relief because the prosecutor did not ask improper 'were they lying' questions,
and the court declined to adopt a blanket prohibition beyond its existing rule that such questions
generally have no probative value and are improper.

5. Retrial following discharge of a jury that could not reach a verdict does not violate the state or federal
constitutional prohibitions against double jeopardy.

6. The evidence was sufficient to support Clifton's conviction for premeditated first-degree murder.

KEY QUOTATIONS



“Our independent review of the record satisfies us that Clifton and his attorney agreed to the instruction.
Clifton is not entitled to a new trial on this ground.” (701 N.W.2d at 798)

“These remarks were improper in at least three aspects.” (701 N.W.2d at 800)

“Retrial following the discharge of a hung jury, however, does not violate double jeopardy.” (701 N.W.2d at
801)

“When viewed in the light most favorable to the verdict, the evidence clearly supported the verdict.” (701
N.W.2d at 801)

FACTUAL BACKGROUND

After Steven Earl Nix was acquitted of attempting to murder Clifton's brother, Clifton made statements
suggesting that Nix could be dealt with another way and was overheard threatening to kill or get Nix. On
September 23, 2002, Clifton approached a vehicle in which Nix was sitting and shot Nix in the head at close
range; Nix died shortly thereafter. Three eyewitnesses identified Clifton as the shooter, and the prosecution also
presented evidence of prior threats and threatening gestures.

PROCEDURAL HISTORY

Clifton was indicted for first-degree premeditated murder and second-degree intentional murder. His first trial in
March 2003 ended in a mistrial when the jury could not reach a verdict. At a September 2003 retrial, the jury
convicted him of first-degree premeditated murder, and the district court sentenced him to life imprisonment
with eligibility for parole after 30 years. The Minnesota Supreme Court affirmed.

DISPOSITION

affirmed
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