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SUMMARY

The Washington Supreme Court held that Washington's Smoking in Public Places Act prohibits
smoking in an American Legion post because the facility qualifies as a place of employment, even
though it is a private facility. The court also upheld the smoking prohibition as applied to the post
against challenges under the Washington Constitution, the United States Constitution, and related
constitutional doctrines. The court affirmed the trial court's grant of summary judgment to the
Department of Health and Kitsap County Health District.
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QUESTIONS PRESENTED

1. Whether Washington's Smoking in Public Places Act prohibits smoking in a private facility that qualifies
as a place of employment.

2. Whether the Post had standing to assert constitutional claims on behalf of its members.

3. Whether the Act violates article I, section 7 of the Washington Constitution.

4. Whether the Act violates article I, section 12 of the Washington Constitution.

5. Whether the Act violates the Equal Protection Clause of the Fourteenth Amendment.

6. Whether the Act is unconstitutionally vague under the Washington and United States Constitutions.

7. Whether any party is entitled to attorney fees and costs.

HOLDINGS

1. The Act prohibits smoking in a private facility when the facility qualifies as a place of employment. The
private-facility exception limits the definition of a public place and does not exempt places of
employment from the separate prohibition in RCW 70.160.030.

2. The Post lacked representational standing to challenge the Act on behalf of its members because
smoking was not germane to the purposes of the American Legion or the local Post.

3. The Act does not violate article I, section 7 of the Washington Constitution or federal substantive due
process because smoking is not a fundamental right or protected privacy interest and the smoking
prohibition satisfies rational-basis review.

4. The Act does not violate article I, section 12 of the Washington Constitution because the ability to smoke
inside a place of employment is not a fundamental right or privilege of state citizenship.

5. The Act does not violate equal protection because smokers and private facilities are not suspect classes,
smoking is not a fundamental right, and the statutory distinctions are rationally related to protecting
employees from secondhand smoke.

6. The Act is not unconstitutionally vague as applied to the Post because an ordinary person would
understand that smoking is prohibited in an area controlled by an employer where employees are
required to work.

7. The Department of Health and Kitsap County Health District, as prevailing parties, were entitled to
costs, including statutory attorney fees; the Post was not entitled to fees under 42 U.S.C. § 1988.

KEY QUOTATIONS

“We hold smoking is prohibited in the Post under the Act because it is a “place of employment” and the
prohibition, as applied to the Post, is constitutional.” (570)



“If a facility is a “public place,” smoking is prohibited. If a facility is a “place of employment,” regardless of
whether it is a “public place,” smoking is prohibited.” (592)

“The Act clearly prohibits smoking in any “place of employment,” the Post is a “place of employment,” and
none of the exceptions in question apply to places of employment.” (614-615)

FACTUAL BACKGROUND

American Legion Post No. 149 is a private nonprofit fraternal organization with approximately 591 members,
and it operates a facility open only to members and guests. The Post employed seven people to operate the
facility and allowed members and guests to smoke in a lounge where employees were required to work. The
Kitsap County Health District determined that the Post was violating Washington's Smoking in Public Places Act
by permitting indoor smoking and demanded compliance.

PROCEDURAL HISTORY

The Kitsap County Health District issued the Post a notice of violation and demanded compliance with
Washington's smoking-in-public-places statute. The Post sought declaratory and injunctive relief under the
Administrative Procedure Act and Uniform Declaratory Judgments Act. The Thurston County Superior Court
granted summary judgment to the Department of Health and Kitsap County Health District, denied the Post's
motion, and dismissed the complaint with prejudice; the Washington Supreme Court granted direct review.

DISPOSITION

affirmed
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