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SUMMARY

The Supreme Court of Oregon held that ORS 136.465 authorizes a jury to find a defendant guilty only
of a lesser-included crime, not a lesser-included violation. Because careless driving is a traffic
violation rather than a crime, the trial court properly declined to instruct the jury on careless driving as
a lesser-included offense of reckless driving.
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QUESTIONS PRESENTED

1. Whether ORS 136.465 permits a jury to find a defendant guilty of a lesser-included violation when the
charged offense is a crime.

2. Whether the term "crime" in ORS 136.465 is limited by the definition in ORS 161.515 to offenses for
which imprisonment is authorized.

HOLDINGS

1. ORS 136.465 authorizes a jury to find a defendant guilty only of a lesser-included criminal offense, not
a lesser-included violation. Because careless driving is a violation rather than a crime, the trial court
properly refused the requested instruction.

KEY QUOTATIONS

“We conclude that the jury's authority, described in ORS 136.465, to find a defendant guilty of "any crime the
commission of which is necessarily included in that with which the defendant is charged," extends only to a
crime as that term is defined in ORS 161.515�an offense "for which a sentence of imprisonment is
authorized," i.e., felonies and misdemeanors.” (351 Or. at 50)

“The offense for which defendant sought lesser-included treatment�careless driving�is not a "crime" within
the meaning of that definition.” (351 Or. at 50)

FACTUAL BACKGROUND

Defendant was charged with reckless driving, a Class A misdemeanor. During his jury trial, he requested an
instruction on careless driving, which is a traffic violation punishable by a fine but not imprisonment. The trial
court declined to give the instruction, and defendant challenged that ruling on appeal.

PROCEDURAL HISTORY

Swanson was charged with reckless driving and requested a jury instruction on careless driving, a traffic
violation. The trial court denied the request. The Oregon Court of Appeals affirmed, reasoning that ORS 136.465
authorizes consideration of lesser-included crimes but not lesser-included violations. The Oregon Supreme Court
allowed review and affirmed both the Court of Appeals and the circuit court.
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