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SUMMARY

The Texas First Court of Appeals affirmed the denial by operation of law of James Clifford Walker’s
motion to dismiss under the Texas Citizens Participation Act. The court held that the Lunenburgs’
claims for declaratory relief and judicial foreclosure were based on Walker’s ownership interest in the
property and the alleged breach of an amended contract, not on his filing of a warranty deed in the
county property records. Because Walker failed to show that the claims were based on or in response

to an exercise of his right to petition, the TCPA did not apply.
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DISPOSITION affirmed

PROCEDURAL POSTURE Interlocutory appeal from the trial court's denial by operation of law of

a motion to dismiss under the Texas Citizens Participation Act.

STANDARD OF REVIEW De novo review applies to a TCPA motion to dismiss and to the
statutory-interpretation question whether the TCPA applies. The court
considers the pleadings, evidence permissible under Texas Rule of
Civil Procedure 166a, and supporting and opposing affidavits, viewing
the pleadings and evidence in the light most favorable to the

nonmovant.
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QUESTIONS PRESENTED

1. Whether the Lunenbergs' claims for declaratory judgment and judicial foreclosure against Walker were
based on or filed in response to Walker's exercise of the right to petition through recording a warranty
deed, such that the TCPA applied and required dismissal.

HOLDINGS

1. The TCPA did not apply because the Lunenbergs' claims were not based on or in response to Walker's

filing of the warranty deed or another exercise of the right to petition.

2. The court assumed without deciding that filing the warranty deed could qualify as a communication
constituting an exercise of the right to petition, but held that this assumption did not establish TCPA

coverage because the claims were not based on or in response to that filing.

KEY QUOTATIONS

“We conclude that the Lunenburgs’ suit was not based on or filed in response to Walker’s exercise of his right
to petition but was filed because of his ownership interest in the property that was the subject of their suit.”

)

“Thus, we conclude that the Lunenburgs’ claims against Walker were not based on or in response to any
communication in the warranty deed, but rather, the claims were based on or in response to Walker’s

ownership of the Property at the center of this dispute.” (10-11)

“While the warranty deed might be a communication relevant to these claims as evidence to resolve the
Lunenburgs’ suit for declaratory judgment and suit for judicial foreclosure, neither the warranty deed itself
nor Walker’s action of filing it is part of any claim asserted against Walker by the Lunenburgs.” (12-13)

FACTUAL BACKGROUND

The Lunenbergs sold property to Gilberto Jaimez and Rosvella Flores under agreements that included a wrap-
around note and related instruments, later amending the agreement to preserve a $130,000 balance. After Jaimez
and Flores allegedly stopped making payments, the Lunenbergs sued and filed a lis pendens. Walker purchased
the property after the suit and lis pendens were filed, and his warranty deed was recorded later; the Lunenbergs
then added him as a defendant and sought declaratory relief and judicial foreclosure based on his ownership

interest and the underlying contractual obligations.

PROCEDURAL HISTORY

The Lunenbergs sued third parties concerning their contractual and property rights in real estate and later

amended their pleadings to add Walker after learning that he had purchased the property. Walker moved to



dismiss under the TCPA, asserting that the claims were based on or in response to his recording of a warranty
deed, which he characterized as an exercise of his right to petition. The trial court denied the motion by

operation of law, and Walker brought an interlocutory appeal. The court of appeals affirmed.

DISPOSITION

affirmed
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