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SUMMARY

The Appellate Division, First Department, unanimously affirmed an order dismissing Joey Hes's

malicious prosecution claim against Samantha Zirkin. The court held that the law-of-the-case doctrine

bound the plaintiff to the prior finding that the pleadings failed to sufficiently allege that the criminal

proceedings terminated in her favor.
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Plaintiff appealed from an order of Supreme Court, New York County,
granting defendant Samantha Zirkin's motion to dismiss the malicious

prosecution claim.

The Appellate Division reviewed the pleading dismissal and
application of the law-of-the-case doctrine; the opinion does not state a

separately labeled standard of review.
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QUESTIONS PRESENTED

1. Whether the law-of-the-case doctrine bound plaintiff to the prior motion court's determination that the

malicious prosecution claim failed to plead favorable termination of the criminal proceedings.

2. Whether dismissal of plaintiff's malicious prosecution claim against Samantha Zirkin should be
affirmed.

HOLDINGS

1. The law-of-the-case doctrine applied because the prior order of the same court and justice necessarily
and expressly decided that plaintiff had not adequately pleaded favorable termination of the criminal
proceedings.

2. Dismissal of plaintiff's malicious prosecution claim against Samantha Zirkin was affirmed because

plaintiff was bound by the prior determination that the claim inadequately pleaded favorable termination.

KEY QUOTATIONS

“The doctrine of law of the case may be applied where an issue before the court was necessarily decided by a

prior order of the same court and Justice” (*1)

“While plaintiff appealed the prior order, she never perfected the appeal and is thus bound by the motion
court's finding that the malicious prosecution claim inadequately pled the required element that the criminal

proceedings terminated favorably in her favor.” (*1)

FACTUAL BACKGROUND

Plaintiff alleged that defendants instigated criminal proceedings against her and asserted a malicious prosecution
claim among several tort claims. The prior motion court found that plaintiff had not sufficiently alleged that the
criminal proceedings terminated in her favor and had also failed to establish actual malice. Plaintiff did not
perfect her appeal from that prior order.

PROCEDURAL HISTORY

Plaintiff commenced the action in 2022 and later amended the complaint to assert claims for false arrest,
intentional infliction of emotional distress, defamation, and malicious prosecution. Supreme Court previously
dismissed defendant Adam Zirkin's motion in full, finding that the malicious prosecution claim failed to plead
favorable termination of the criminal proceedings and actual malice. Plaintiff served a second amended
complaint asserting the same causes of action, and Supreme Court dismissed Samantha Zirkin's malicious

prosecution claim; the Appellate Division affirmed.
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