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SUMMARY

The New Mexico Supreme Court held that the trial court improperly admitted hearsay statements from

recorded jail telephone calls involving statements attributed to Jessica Gutierrez about Robert Macias's

alleged role in a shooting. The court rejected the State's arguments that the statements were admissible

for impeachment, to refresh recollection, or under hearsay exceptions including present sense

impression and excited utterance. Because the error was not harmless, the court vacated Macias's

convictions and remanded for a new trial.
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Defendant appealed his convictions for first-degree murder and
shooting at a motor vehicle resulting in great bodily harm, challenging
the admission of hearsay statements contained in recorded jail

telephone calls.

Evidentiary rulings are reviewed for abuse of discretion. A trial court
abuses its discretion when it exercises discretion based on a
misunderstanding of the law. Nonconstitutional evidentiary error is
harmless only when there is no reasonable probability that the error

affected the verdict.
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QUESTIONS PRESENTED

1.

Whether the recorded telephone conversation and transcript containing Jessica Gutierrez's out-of-court

statements were inadmissible hearsay.

. Whether the statements could properly be admitted for impeachment or to refresh the witnesses'

recollections.

. Whether the statements qualified under the present-sense-impression, excited-utterance, business-

records, or recorded-recollection exceptions to the hearsay rule.

. Whether the erroneous admission of the statements was harmless.

HOLDINGS

1.

The statements were out-of-court statements offered to prove the truth of the matters asserted and
therefore constituted hearsay under Rule 11-801(C) NMRA.

. The State did not properly impeach Eric or Jessica with the recorded statements, and the recording and

transcript could not be admitted for the jury's use as substantive evidence merely by characterizing their

use as impeachment.

. The State did not comply with the permissible procedure for refreshing recollection, and the recording

and transcript were not admissible as substantive exhibits for the jury under the guise of refreshing

recollection.

. The statements did not qualify as present-sense impressions, excited utterances, records of regularly

conducted activity, or recorded recollections.

. The erroneous admission of the hearsay statements was not harmless because there was a reasonable

probability that the statements affected the jury's verdict.

KEY QUOTATIONS

“In the absence of a reasonable explanation of how the statements might have been offered for anything other
than the truth, we must conclude that they were, in fact, admitted for truth.” (at 815)

“In the face of this evidence, we are compelled to hold that the trial court's admission of the hearsay

statements was not harmless.” (at 816)

“The trial court abused its discretion in admitting the hearsay statements of Jessica Gutierrez and the error
was not harmless. We vacate Defendant's convictions and remand for a new trial consistent with this

opinion.” (at 817)

FACTUAL BACKGROUND



Police discovered Wilfred Salas, Jr. dead in a crashed vehicle after reports of gunshots and a car accident; the
medical investigator determined that Salas died from a gunshot wound to the head. At trial, the State introduced
a recorded jail telephone call between Eric Gutierrez and Jessica Gutierrez, in which Jessica made statements
indicating that Macias shot Salas and that Macias had told her about the shooting. Neither Eric nor Jessica
testified that they remembered the substance of the conversation, and the jury later requested a CD player to
replay the recording during deliberations before using the transcript.

PROCEDURAL HISTORY

Macias was tried and convicted in the district court. The State introduced a recorded telephone conversation and
transcript containing statements by Jessica Gutierrez that incriminated Macias. The Supreme Court of New
Mexico held that the statements were inadmissible hearsay and that their admission was not harmless, vacated

the convictions, and remanded for a new trial.
DISPOSITION
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REMAND INSTRUCTIONS
The convictions were vacated and the case was remanded for a new trial consistent with the opinion.
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