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SUMMARY

The Appellate Division, Second Department, held that a title insurer was not obligated to defend or

indemnify Ash Development, LLC in an underlying adverse possession action because the title

policy's exception for claims arising from the rights of persons in possession applied. The court also

upheld the denial of attorneys' fees incurred in a related easement action, finding no conflict of interest

requiring reimbursement. The judgment was modified to include the required declaratory provision

stating the insurer's lack of obligations.
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The plaintiff appealed from an order granting the defendant's
converted motion for summary judgment, a judgment dismissing the
complaint, and an order that, upon reargument, adhered to the prior

determination and denied renewal.

The court reviewed the summary judgment determination de novo and
reviewed the appeal from the order dated October 19, 2023, under
CPLR 5501(a)(1) because the issues were brought up for review on
the appeal from the judgment.
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QUESTIONS PRESENTED

1. Whether the title insurance policy required Fidelity to defend and indemnify Ash Development in the

underlying adverse possession action.

2. Whether Fidelity was required to reimburse Ash Development for attorneys' fees incurred after Ash

Development retained private counsel in the easement action.

3. Whether the Supreme Court properly dismissed the declaratory-relief cause of action rather than

entering a declaration adverse to the plaintiff.

4. Whether the direct appeal from the October 19, 2023, order survived entry of the judgment.

HOLDINGS

1. Fidelity was not obligated to defend or indemnify Ash Development because the title insurance policy
contained an exception for claims arising from the rights of persons in possession, and there was no

other reasonable interpretation of that exception.

2. Fidelity was not required to reimburse Ash Development for attorneys' fees incurred after Ash
Development retained private counsel not approved by Fidelity because the circumstances did not

establish a conflict of interest requiring payment.

3. The Supreme Court erred by dismissing the declaratory-relief cause of action merely because the
plaintiff was not entitled to the declaration it sought; the judgment had to include a declaration that

Fidelity was not obligated to defend, indemnify, or reimburse the plaintiff.

4. The appeal from the October 19, 2023, order had to be dismissed because the right to a direct appeal
from that order terminated upon entry of the judgment, although the issues raised by that appeal were

reviewable on the appeal from the judgment.

KEY QUOTATIONS

“The appeal from the order dated October 19, 2023, must be dismissed because the right of direct appeal

therefrom terminated with the entry of the judgment in the action” ([*1])

“However, an insurer can be relieved of its duty to defend if it establishes as a matter of law that there is no
possible factual or legal basis on which it might eventually be obligated to indemnify its insured under any

policy provision” ([*2])

“However, the Supreme Court erred in dismissing the cause of action for declaratory relief merely because

the plaintiff "[was] not entitled to the declaration" that it sought” ([*2])



FACTUAL BACKGROUND

Ash Development was insured under a title insurance policy issued by Fidelity National Title Insurance
Company. Ash Development sought a defense and indemnification in an underlying adverse possession action
involving claims arising from the rights of persons in possession, and sought reimbursement of attorneys' fees
incurred in an easement action after retaining private counsel not approved by Fidelity. The court determined
that the policy's possession-of-others exception excluded the adverse possession claims and that the

circumstances did not establish a conflict of interest requiring reimbursement of the private-counsel fees.

PROCEDURAL HISTORY

Ash Development commenced an action for breach of contract, declaratory relief concerning the defendant's
duty to defend and indemnify it in an adverse possession action, and reimbursement of attorneys' fees incurred in
an easement action. The Supreme Court, Nassau County, converted the defendant's CPLR 3211(a)(7) motion to a
motion for summary judgment, granted summary judgment dismissing the complaint, and later adhered to that
determination after reargument while denying renewal. The Appellate Division dismissed the appeal from the
original order as moot after entry of judgment, modified the judgment to issue the required declaration, affirmed

the judgment as modified, and affirmed the later order insofar as appealed from.
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