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SUMMARY

The Texas Eighth Court of Appeals considered an insurance coverage and indemnity dispute arising

from construction defects and water damage to the Hamels’ home. Great American challenged a trial

court judgment in favor of the Hamels, including coverage-related claims based on policies issued to

the contractor and an EIFS exclusion. The court sustained one appellate issue, modified the judgment,

and affirmed it as modified.
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affirmed

Great American appealed from a bench-trial judgment in favor of Glen
and Marsha Hamel in an insurance coverage and indemnity action
arising from an underlying residential construction judgment. The
court of appeals sustained Great American's fifth issue, modified the
judgment by deleting $50,000 in mental-anguish damages, and

affirmed the judgment as modified.

In a bench trial, findings of fact are reviewed for legal and factual
sufficiency under the standards applicable to jury findings, while
conclusions of law are reviewed for correctness. The admissibility and
qualification of expert testimony are reviewed for abuse of discretion.
Unchallenged findings are binding unless contrary findings are

established as a matter of law or no evidence supports them.

Published precedential opinion of the Court of Appeals of the Eighth

District of Texas.
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QUESTIONS PRESENTED

1. Whether the underlying construction judgment resulted from an actual and fully adversarial trial such

that Great American could not invoke the policy's actual-trial condition.

2. Whether TMB's post-judgment assignment of its claims against Great American was invalid under State

Farm Fire & Casualty Co. v. Gandy.

3. Whether the trial court abused its discretion by admitting expert testimony concerning the timing and
progression of wood rot.

4. Whether the Hamels proved covered damage during a Great American policy period and whether the

damage had to be allocated among policy periods or segregated from excluded damage.
5. Whether the EIFS exclusion applied to the damages awarded.

6. Whether the policies covered the $50,000 mental-anguish award arising from negligently caused

property damage.

HOLDINGS

1. An insurer that wrongfully refuses to defend its insured cannot insist on compliance with an insurance
policy's actual-trial requirement. The underlying bench trial was an actual and fully adversarial trial, and

Great American was bound by the resulting judgment and relevant findings.

2. TMB's post-judgment assignment of its claims against Great American was not invalid under State Farm
Fire & Casualty Co. v. Gandy.

3. The trial court did not abuse its discretion by admitting the testimony of Donald Yeandle and Robert

Nicholas concerning the timing and progression of wood rot.

4. The Hamels established that covered injury-in-fact occurred during the first Great American policy
period, and the EIFS exclusion in the later policies did not apply. The damages did not have to be

allocated among the policies under the circumstances presented.

5. The policies did not cover the Hamels' $50,000 mental-anguish award because the underlying property
damage was caused by negligence, not intentional, malicious, or grossly negligent conduct, and mental

anguish based solely on negligently caused property damage is not compensable as a matter of law.

KEY QUOTATIONS



“Texas courts and federal courts applying Texas statutory and case law long and consistently have held that
an insurance company cannot insist on compliance with an “actual trial” requirement within its insurance

contract where the insurer has breached its duty to defend.” (28)

“Gandy requires “a fully adversarial trial” when considering the validity of an assignment of claims against

an insurer, but fails to define that term.” (36)

“The trial court’s ultimate task is to determine whether the analysis the expert used to reach his or her
conclusions is reliable, and therefore admissible, but it is not the court’s task to determine whether the expert’s

conclusions are correct.” (42)

“mental anguish based solely on negligent property damage is not compensable as a matter of law.” (50)

FACTUAL BACKGROUND

Great American issued five commercial general-liability policies to Terry Mitchell Builder, Inc. covering
successive periods from May 3, 1996, through May 3, 2001; the EIFS exclusion appeared only in the fourth and
fifth policies. TMB completed a Flower Mound home after taking over from an original contractor, but
construction defects permitted water intrusion and later caused wood rot and structural damage. The Hamels
obtained an underlying judgment against TMB, including mental-anguish damages, and TMB assigned its claims
against Great American after Great American refused to defend. Expert testimony supported the trial court's
finding that covered wood-rot damage requiring repair occurred during the first policy period, before the EIFS

exclusion applied.

PROCEDURAL HISTORY

The Hamels sued Terry Mitchell Builder, Inc. in an underlying construction case and obtained a bench-trial
judgment that included $50,000 in mental-anguish damages. TMB assigned its claims against Great American to
the Hamels after Great American refused to defend TMB. The Hamels then sued Great American for breach of
contract, declaratory relief, and Insurance Code violations. Following a bench trial, the coverage-case court ruled

for the Hamels and awarded covered damages, and Great American appealed.
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