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SUMMARY

The Nebraska Supreme Court considered consolidated appeals arising from condemnation proceedings
in which landowners sought attorney fees and costs after TransCanada voluntarily dismissed its
actions. The court held that the county court plainly erred by failing to conduct the evidentiary hearing
required by the district court’s specific remand mandate. It affirmed the district court’s judgments,
emphasizing that a lower court must comply with the scope of an appellate mandate and may not alter
or circumvent it.
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PROCEDURAL POSTURE TransCanada appealed consolidated orders of the Antelope County
District Court, which affirmed the reversal of county court decisions
denying condemnees' motions for attorney fees and costs and
remanded for evidentiary hearings. The Nebraska Supreme Court
reviewed whether the county court plainly erred by failing to follow
the district court's mandate requiring a rehearing on the merits.

STANDARD OF REVIEW Construction of an appellate mandate is reviewed de novo as a
question of law. When the district court reviewed for plain error
because no statement of errors was filed, the Nebraska Supreme Court
likewise reviewed for plain error only. Plain error is an error plainly
evident from the record, not complained of at trial, that prejudicially
affects a substantial right and is sufficiently serious that leaving it
uncorrected would cause a miscarriage of justice or damage the
integrity, reputation, and fairness of the judicial process.
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QUESTIONS PRESENTED

1. Whether the county court plainly erred by failing to conduct the evidentiary hearing required by the
district court's remand orders.

2. Whether the district court's remand for a rehearing on the merits was a specific mandate or a general
remand subject to the exception allowing judgment without a rehearing when undisputed facts permit
only one result.

3. Whether the county court could limit the evidence at the rehearing to the affidavits presented at the
original hearing based on the similarity of these cases to a prior case.

4. Whether the unappealed district court remand orders became the law of the case and required the county
court to conduct an evidentiary hearing.

HOLDINGS

1. The county court plainly erred by failing to conduct the new evidentiary hearing required by the district
court's specific remand orders. A lower court has an unqualified duty to follow an appellate mandate and
may not disregard or alter the action expressly ordered on remand.

2. The general-remand exception did not apply. The district court's orders were specific mandates, not
general remands, and the county court could not determine without receiving evidence that only one
judgment was possible.

3. The county court lacked authority to limit the rehearing's evidence to the contents of the original
affidavits. The parties were entitled to a meaningful opportunity to present whatever evidence was



relevant to the attorney-fee motions, whether similar to or different from the evidence originally
submitted.

4. The unappealed district court orders remanding the matters for rehearing became final and the law of the
case, regardless of whether those orders were legally correct.

KEY QUOTATIONS

“When a particular judgment is directed by the appellate court, the lower court is not acting of its own
motion, but in obedience to the order of its superior. What that superior says it shall do, it must do, and that
alone.” (503)

“A district court has an unqualified duty to follow the mandate issued by an appellate court and must enter
judgment in conformity with the opinion and judgment of the appellate court.” (510)

“Disregarding an appellate court’s mandate affects a substantial right of the litigant the mandate was issued
in favor of.” (511)

FACTUAL BACKGROUND

TransCanada initiated condemnation proceedings for an oil pipeline and later voluntarily dismissed the actions
without prejudice. The condemnees moved for attorney fees and costs under § 76-726 and supported their
motions with affidavits; the county court initially awarded fees, but the district court held the affidavits
inadmissible hearsay and remanded for a rehearing on the merits. Instead of conducting the mandated
evidentiary hearing, the county court concluded that a prior Nebraska Supreme Court decision made the existing
evidence insufficient and denied the fee motions without a new hearing.

PROCEDURAL HISTORY

TransCanada voluntarily dismissed condemnation actions without prejudice after pursuing an alternative
pipeline approval route. The condemnees sought attorney fees and costs under Neb. Rev. Stat. § 76-726, and the
county court initially awarded fees based principally on affidavits. The district court ruled the affidavits
inadmissible hearsay and remanded for a rehearing on the merits. On remand, the county court declined to hold
an evidentiary hearing and denied the fee motions, but the district court, reviewing for plain error because no
statement of errors was filed, reversed and remanded for an evidentiary hearing. The Nebraska Supreme Court
affirmed.

DISPOSITION

affirmed

REMAND INSTRUCTIONS

The Antelope County Court must conduct an evidentiary hearing on the condemnees' requests for attorney fees
and costs, consider all relevant evidence, and make a final determination on those motions.
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