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SUMMARY

The Vermont Superior Court denied 243 Colchester Avenue, LLC's motion for a preliminary

injunction seeking to remove Nina and Andrew O'Connor from disputed land and to stop their alleged

continuing trespass. The court concluded that although the plaintiff established irreparable harm as a

matter of law, it had not shown a likelihood of success on the merits because the O'Connors might

establish adverse possession. The court dismissed as moot the defendants' motion for miscellaneous

relief and granted their motion for leave to file a sur-reply.
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Plaintiff moved for a preliminary injunction seeking to eject
defendants from a disputed portion of land and remove their personal
property. Defendants opposed the motion, asserted adverse possession
as an affirmative defense, and moved for miscellaneous relief and

leave to file a sur-reply.

The movant bears the burden of establishing the factors supporting a
preliminary injunction, including likely irreparable harm, potential
harm to the opposing party, likelihood of success on the merits, and
the public interest. The court assesses likelihood of success by
predicting the outcome at trial and does not make ultimate merits
findings.
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QUESTIONS PRESENTED

1. Whether 243 established the requirements for a preliminary injunction against the O'Connors' alleged

continuing trespass.

2. Whether 243 demonstrated a likelihood of success on the merits in light of the O'Connors' adverse-

possession defense.
3. Whether the potential harm and public-interest factors favored issuing the requested injunction.

4. Whether the O'Connors' motions for miscellaneous relief and leave to file a sur-reply should be granted

or dismissed as moot.

HOLDINGS

1. For purposes of the preliminary-injunction motion, a continuing trespass constitutes irreparable harm as

a matter of law.

2. 243 failed to establish a likelihood of success because the evidence could support the O'Connors'

adverse-possession defense.
3. 243 failed to establish that the public-interest factor favored the requested injunction.

4. The motion for miscellaneous relief was dismissed as moot, and the motion for leave to file a sur-reply

was granted.

KEY QUOTATIONS

“A preliminary injunction is an extraordinary remedy never awarded as of right.” (at 3)

“In other words, whether merely by surveying or by letters, a title holder does not interrupt adverse

possession unless they physically interrupt the claimant’s occupancy.” (at 6)

“243 has, therefore, failed to meet its burden in showing why the court should issue the requested preliminary

injunction.” (at 7)

FACTUAL BACKGROUND

243 Colchester Avenue, LLC owned land in Burlington adjoining the O'Connors' property. Beginning in 2008,
the O'Connors allegedly used a portion of 243's land by blazing trails, installing fencing, maintaining animals,
constructing structures, and otherwise occupying the area. 243 first discovered the activities in 2019 when it
surveyed and staked the land, surveyed again in 2025, and then asked the O'Connors to remove their property;
the O'Connors refused. The court found for purposes of the preliminary-injunction motion that the activities

were not clandestine and that the evidence could support an adverse-possession defense.



PROCEDURAL HISTORY

243 Colchester Avenue, LLC filed claims for trespass and quiet title concerning land occupied by the O'Connors.
The O'Connors counterclaimed for trespass and unjust enrichment and asserted adverse possession. After
briefing and oral argument without receiving evidence, the court ruled on the papers, denied the preliminary

injunction, dismissed the miscellaneous-relief motion as moot, and granted leave to file the sur-reply.
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