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SUMMARY

The Arkansas Supreme Court held that Arkansas law governs the interpretation and effect of a foreign

will devising Arkansas real property, including application of the pretermitted-heir statute. The court

affirmed the determination that the decedent’s children were pretermitted heirs and upheld the finding

that the purported common-law spouse had not proven marital status under Alberta law. The court

dismissed the challenge to attorney’s fees because no timely notice of appeal was filed from the fee

orders.
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QUESTIONS PRESENTED

1. Whether Arkansas or Alberta law governed the interpretation and effect of the will as to real property

located in Arkansas.

2. Whether the evidence established that Erika Arndt was Berrell's common-law spouse under Alberta law

and therefore entitled to a dower interest in the Arkansas real property.
3. Whether the decedent's expressed intent to leave all property to Arndt overcame Arkansas's pretermitted-
children statute.

4. Whether the Supreme Court of Arkansas had jurisdiction to review the attorney's-fee and cost award

when the appellants filed no notice of appeal from either fee order.

HOLDINGS

1. Arkansas law, as the law of the situs, governs the effect and interpretation of a will purporting to devise
real property located in Arkansas, even when the will was executed in a foreign jurisdiction and the

proceeding is ancillary probate.

2. The appellants failed to prove by a preponderance of the evidence that Arndt was recognized as Berrell's
common-law spouse under Alberta law; therefore, the circuit court did not clearly err in denying her a

dower interest.

3. When a will fails to mention or provide for a child and does not itself explain the omission, the child is
entitled to inherit as if the decedent had died intestate, regardless of the testator's otherwise expressed

intent.

4. A challenge to an attorney's-fee order entered after the judgment must be taken by a separate notice of
appeal; absent a timely notice of appeal from the fee order, the appellate court lacks jurisdiction and

must dismiss that part of the appeal.

KEY QUOTATIONS

“The great weight of authority in this country "holds that the law of situs governs the interpretation and effect
of a will of realty."” (158)

“In sum, Arkansas law has consistently followed the rule that the law of the situs of real property governs the

effect and interpretation of wills purporting to devise such land.” (159)

“Thus, unless the will itself explains the omission of the children, it will be presumed that such omission was

unintentional, regardless of the testator's intent.” (163)

“Accordingly, in order to preserve any challenge to the issue of attorney's fees, it was incumbent upon

Appellants to file a separate notice of appeal from the fee orders.” (164)

FACTUAL BACKGROUND



Earle Berrell lived with Erika Arndt in Alberta, Canada, beginning in 1992, while both were married to other
people. After their respective divorces, Berrell executed a holographic will in Alberta leaving all of his property,
including Arkansas property, to Arndt without mentioning his two children; he died in 1997. The Arkansas estate
included real property, an escrow account, and a certificate of deposit, and the children contested the will's
omission of them as pretermitted heirs. Arndt relied on Canadian pension records and probate documents
describing her as Berrell's common-law spouse, but the evidence did not establish that Alberta law recognized

such a marriage for inheritance purposes.

PROCEDURAL HISTORY

After the decedent's death, ancillary probate proceedings were initiated in Arkansas concerning property located
there. The circuit court ruled that the decedent's children were pretermitted heirs, initially found that Erika Arndt
was the decedent's common-law spouse, later reversed that finding and denied her a dower interest, and awarded
the children attorney's fees and costs. The appellants filed a notice of appeal from the heirship order but did not
file a notice of appeal from either fee order. The Supreme Court of Arkansas affirmed the rulings concerning
applicable law, common-law marriage, and pretermitted heirs, and dismissed the challenge to attorney's fees for

lack of appellate jurisdiction.
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