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SUMMARY

The Supreme Court of Appeals of West Virginia affirmed Billy W.'s conviction for child abuse
resulting in serious bodily injury and his sentence of two to ten years' incarceration. The court held
that West Virginia Code § 62-12-26 requires a period of supervised release for felony violations of the
Child Welfare Act, including the defendant's conviction under § 61-8D-3. The court also rejected
challenges to the sufficiency and weight of the evidence and declined to review an unpreserved
closing-argument issue for plain error.
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PROCEDURAL POSTURE Billy W. appealed the Mercer County Circuit Court's denial of his
motion for a new trial, his conviction for child abuse resulting in
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STANDARD OF REVIEW Statutory interpretation is reviewed de novo. The sufficiency of the
evidence is reviewed highly deferentially, viewing the evidence in the
light most favorable to the prosecution and asking whether any
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reasonable doubt. Unpreserved claims concerning prosecutorial
remarks are reviewed, if at all, under the plain-error standard.
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PARTIES Billy W. v. State of West Virginia



TOPICS

criminal procedure sentencing statutory interpretation standard of review preservation of error

PRACTICE AREAS

criminal law criminal procedure statutory interpretation appellate procedure evidence

QUESTIONS PRESENTED

1. Whether West Virginia Code § 62-12-26(a) requires ten years of supervised release for a defendant
convicted of felony child abuse under West Virginia Code § 61-8D-3, even though the offense is not
sexual in nature.

2. Whether the evidence was sufficient to support Billy W.'s conviction for child abuse resulting in serious
bodily injury.

3. Whether the State's closing argument concerning intent constituted plain error warranting a new trial
when defense counsel failed to object.

HOLDINGS

1. West Virginia Code § 62-12-26(a) applies to a defendant convicted of felony child abuse under West
Virginia Code § 61-8D-3 because § 61-8D-3 is included within the statute's express reference to felony
violations of article 8-D, chapter 61. The circuit court therefore properly imposed ten years of supervised
release.

2. The evidence was sufficient to support the conviction for child abuse resulting in serious bodily injury,
because, viewed in the light most favorable to the State, a rational jury could find the elements of the
offense beyond a reasonable doubt.

3. The court declined to consider the challenge to the State's closing remarks because Billy failed to
adequately argue that the remarks satisfied the requirements for plain error.

KEY QUOTATIONS

“The plain and unambiguous language of West Virginia Code § 62-12-26(a) provides that “any defendant
convicted . . . [of] a felony violation of the provisions of . . . [61-8D-1 et seq.] shall . . . as part of the sentence
imposed at final disposition, be required to serve, in addition to any other penalty or condition imposed by the
court, a period of supervised release of up to fifty years[.]”” (at 3)

“A criminal defendant challenging the sufficiency of the evidence to support a conviction takes on a heavy
burden.” (at 5)

“Credibility determinations are for a jury and not an appellate court.” (at 6)

FACTUAL BACKGROUND

Billy W. was the primary caretaker of his six-month-old son despite being limited to supervised visitation, and
he lied to Child Protective Services about living with the child and the child's mother. The child suffered severe



brain injuries, retinal injuries, broken ribs, seizures, and loss of consciousness after two incidents in May 2014.
Billy admitted that he shook the child during the second incident and was alone with him when the injuries
occurred. Medical testimony attributed the injuries to abusive head trauma rather than a short fall, playful
tossing, or properly administered CPR.

PROCEDURAL HISTORY

Billy W. was indicted in the Circuit Court of Mercer County for two counts of child abuse resulting in serious
bodily injury. After a jury trial, he was convicted on one count and acquitted on the other. The circuit court
denied his motion for a new trial, sentenced him to two to ten years of incarceration, and ordered ten years of
supervised release. The Supreme Court of Appeals of West Virginia affirmed.

DISPOSITION

affirmed
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