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SUMMARY

The Massachusetts Supreme Judicial Court held that confidential communications between a law

firm’s attorneys and designated in-house counsel concerning a malpractice claim by a current client

may be protected by the attorney-client privilege. The court established conditions for protection,

including designation of in-house counsel, lack of involvement in the underlying client matter, no

billing of the time to the client, and confidentiality. The court affirmed a protective order shielding the

communications from discovery and rejected the asserted fiduciary and current-client exceptions on

the facts presented.
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RFF appealed an interlocutory protective order entered in its legal-
malpractice action that permitted the defendant law firm and its
attorneys to assert attorney-client privilege over communications with
the firm's in-house counsel. A single justice of the Appeals Court
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QUESTIONS PRESENTED

1. Whether confidential communications between a law firm's attorneys and the firm's designated in-house
counsel concerning a malpractice claim by a current client are protected from disclosure to that client by

the attorney-client privilege.

2. Whether Massachusetts should recognize a fiduciary exception or current-client exception that would

defeat the privilege in this setting.

3. What conditions must be satisfied for the attorney-client privilege to protect communications between a
law firm's attorneys and its in-house counsel regarding the firm's response to a current client's

malpractice claim.

HOLDINGS

1. Confidential communications between a law firm's attorneys and the firm's designated in-house counsel
concerning how to respond to a malpractice claim by a current client are protected by the attorney-client
privilege, even when the communications are intended in part to defend the law firm against the client's

allegations.

2. The privilege applies only if the law firm has designated in-house or ethics counsel to represent the firm;
that counsel has not worked on the client matter or a substantially related matter; the consultation time is

not billed or charged to the outside client; and the communications are made and kept confidential.

3. The court declined to decide whether Massachusetts should adopt a fiduciary exception to the attorney-
client privilege, but held that the exception would not apply to the communications at issue because they

were made for the law firm's own defense and were not paid for by RFF.

4, Massachusetts does not adopt a current-client exception that would automatically defeat the attorney-
client privilege for communications between a law firm's attorneys and its in-house counsel after a

current client threatens malpractice litigation.

5. Protecting the firm's communications with in-house counsel does not relieve the firm of its duty to

provide the client with full and fair disclosure of material facts and appropriate legal advice.

KEY QUOTATIONS

“The classic formulation of the attorney-client privilege, which we indorse, is found in 8 J. Wigmore,
Evidence § 2292 (McNaughton rev. ed. 1961): ‘(1) Where legal advice of any kind is sought (2) from a
professional legal adviser in his capacity as such, (3) the communications relating to that purpose, (4) made
in confidence (5) by the client, (6) are at his instance permanently protected (7) from disclosure by himself or

by the legal adviser, (8) except the protection be waived.”” (707-708)

“A fact is one thing and a communication concerning that fact is an entirely different thing.” (716)



“In law, as in architecture, form should follow function, and we prefer a formulation of the attorney-client
privilege that encourages attorneys faced with the threat of legal action by a client to seek the legal advice of
in-house ethics counsel before deciding whether they must withdraw from the representation to one that would
encourage attorneys to withdraw or disclose a poorly understood potential conflict before seeking such
advice.” (722)

“For the privilege to apply, four conditions must be met.” (723)

“Because each of the four conditions was either properly found by the judge or undisputed in this case, we
daffirm the judge’s partial allowance of the B&L defendants’ motion for a protective order to enable them to
preserve the confidentiality of privileged attorney-client communications between the law firm and its in-
house counsel regarding how B&L should respond to RFF’s notice of claim and draft complaint.” (724)

FACTUAL BACKGROUND

RFF retained Burns & Levinson to investigate title, conduct due diligence, prepare loan documents, and
foreclose a mortgage securing a $1.4 million commercial loan. After another mortgage holder challenged the
priority and validity of RFF's foreclosure, RFF's counsel sent Burns & Levinson a notice of claim alleging
malpractice and demanding indemnification. Attorneys who had worked on RFF's matter consulted David
Rosenblatt, the firm's designated ethics and risk-management counsel, about how to respond; Rosenblatt had not
worked on RFF's matter, the communications were confidential, and the time was not billed to RFF. RFF later

sued and sought discovery of those communications.

PROCEDURAL HISTORY

RFF sued Burns & Levinson, LLP, and two of its attorneys in the Superior Court for legal malpractice, negligent
misrepresentation, and intentional misrepresentation. During discovery, the defendants sought a protective order
concerning communications with the firm's designated in-house ethics and risk-management counsel about
RFF's malpractice notice. The Superior Court judge granted the protective order in part, and the Supreme

Judicial Court affirmed that order.
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