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SUMMARY

The United States District Court for the Middle District of Florida grants in part and denies in part
Delta Build Services, Inc.’s motion to remand. The court holds that the state-law Florida RICO claim
does not present a substantial federal question and remands the case to Florida state court, but
concludes that the unserved defendant’s consent was not required for removal. The court denies
attorney’s fees because the removal had an objectively reasonable basis.
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DISPOSITION remanded

PROCEDURAL POSTURE Plaintiff moved to remand a removed state-law action to Florida state
court and requested attorney's fees under 28 U.S.C. § 1447(c).

STANDARD OF REVIEW The removing defendants bear the burden of establishing federal
jurisdiction, and doubts are resolved in favor of remand. The court also
applied the objectively reasonable basis standard to the request for
attorney's fees under 28 U.S.C. § 1447(c).

PRECEDENTIAL VALUE Nonprecedential district court opinion; persuasive authority only

TOPICS
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PRACTICE AREAS

civil procedure federal jurisdiction removal and remand commercial litigation construction law

QUESTIONS PRESENTED

1. Whether references to federal statutes as predicate acts in a Florida RICO claim created federal-question
jurisdiction under 28 U.S.C. § 1331.

2. Whether removal was defective because Delgado Legal, an unserved defendant, did not consent to
removal.

3. Whether Delta Build Services was entitled to attorney's fees under 28 U.S.C. § 1447(c) following
remand.

HOLDINGS

1. References to federal mail-fraud, wire-fraud, and trade-secret statutes as predicate acts in the Florida
RICO claim did not establish federal-question jurisdiction because the federal issues were not shown to
be necessarily raised, actually disputed, substantial to the federal system as a whole, and capable of
resolution in federal court without disrupting the federal-state balance.

2. Delgado Legal's consent was not required because it had not been properly served when the action was
removed.

3. Attorney's fees under 28 U.S.C. § 1447(c) were properly denied because the removing defendants had an
objectively reasonable basis for seeking removal.

KEY QUOTATIONS

“The “substantial” requirement is “about the importance of the issue to the federal system as a whole” and
all four of the requirements must be shown.”

“There is no basis to find that plaintiff’s claims fall within this “special and small category of cases” that
arise under federal law.”

FACTUAL BACKGROUND

Delta Build Services alleged Florida-law claims arising from unpaid payment claims, allegedly falsified records,
concealed contractor balances, and fraudulent real estate closings. Its Florida RICO count identified federal
mail-fraud, wire-fraud, and trade-secret statutes among the alleged predicate acts, along with several Florida
statutes. E2F Homes and the Orsellis removed the action on the theory that these federal references created
federal-question jurisdiction; Delgado Legal had not been served when removal occurred.

PROCEDURAL HISTORY

Delta Build Services filed a multi-count Florida-law complaint in the Lee County Circuit Court. E2F Homes and
the Orsellis removed the action to federal court, asserting federal-question jurisdiction based on federal statutes
referenced as predicate acts in the Florida RICO claim. The district court granted remand, denied attorney's fees,
and rejected the separate argument that removal was premature because Delgado Legal had not yet been served.



DISPOSITION

remanded

REMAND INSTRUCTIONS

The Clerk was directed to remand the case to the Circuit Court of the Twentieth Judicial Circuit, in and for Lee
County, Florida, transmit a certified copy of the order to that court, terminate pending motions and deadlines,
and close the federal case. Attorney's fees were denied.
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