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SUMMARY

The Appellate Division, First Department modified the defendant's probation sentence by striking
conditions requiring support of dependents and prohibiting gang paraphernalia or association, finding
no evidentiary support for those conditions. The court otherwise affirmed the judgment, declined to
review several constitutional challenges as unpreserved, and held that the defendant's appeal waiver
foreclosed review of certain as-applied claims.
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DISPOSITION affirmed

PROCEDURAL POSTURE Defendant appealed from a Supreme Court, New York County
judgment rendered after his guilty plea and sentence to three years of
probation for criminal possession of a controlled substance in the third
degree.

STANDARD OF REVIEW The court reviewed the legality and evidentiary basis of the probation
conditions on appeal. Nonconstitutional challenges implicating the
legality of the sentence were reviewable without preservation;
constitutional challenges were subject to preservation requirements
and, where applicable, the defendant's appeal waiver.

PRECEDENTIAL VALUE Published New York intermediate appellate opinion
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QUESTIONS PRESENTED

1. Whether the probation conditions requiring defendant to support dependents and meet other family
responsibilities, and to refrain from gang paraphernalia and gang associations, were supported by the
record and authorized by law.

2. Whether the remaining challenged probation conditions were reasonably necessary to ensure that
defendant led a law-abiding life or to assist him in doing so.

3. Whether the defendant's appeal waiver barred his constitutional challenges to the probation conditions.

4. Whether the defendant's unpreserved constitutional challenges should be reviewed in the interest of
justice.

5. Whether the challenge to probation condition 10 was moot because defendant had paid the mandatory
surcharge and fees.

HOLDINGS

1. A probation condition requiring a defendant to support dependents and meet other family responsibilities
must be supported by evidence relevant to the defendant; because defendant had no children and the
record contained no supporting evidence, the condition was stricken.

2. The probation conditions requiring defendant to refrain from wearing or displaying gang paraphernalia
and from associating with gangs or gang members were stricken because the record contained no
evidence supporting them.

3. The sentencing court properly imposed conditions requiring defendant to avoid injurious or vicious
habits and disreputable places and people, pursue suitable employment, study, or training, submit proof
of that activity, undergo testing for alcohol and illegal substances, and participate in substance-abuse
programming.

4. The court declined to strike probation condition 10 because defendant had paid the mandatory surcharge
and fees, rendering the challenge moot.

5. The defendant's valid appeal waiver barred review of his constitutional due-process challenge to the
probation-conditions form and his as-applied vagueness and First Amendment challenges, but did not
bar facial constitutional challenges.

6. The defendant's constitutional challenges were unpreserved, and the court declined to review them in the
interest of justice.

KEY QUOTATIONS



“Judgment, Supreme Court, New York County (Laurie Peterson, J.), rendered August 30, 2023, convicting
defendant, upon his plea of guilty, of criminal possession of a controlled substance in the third degree, and
sentencing him to a term of three years of probation, unanimously modified, on the law, to the extent of
striking the conditions of probation requiring him to "[s]upport dependents and meet other family
responsibilities," and to "[r]efrain from wearing or displaying gang paraphernalia" or "having any
association with a gang or members of a gang if directed by the Department of Probation," and otherwise
affirmed.” (*1)

FACTUAL BACKGROUND

At the time of his arrest, defendant possessed 100 glassines of heroin and 50 vials of crack cocaine. He pleaded
guilty to criminal possession of a controlled substance in the third degree and received a three-year probation
sentence. The record contained no evidence that defendant had children or gang affiliations supporting certain
challenged probation conditions.

PROCEDURAL HISTORY

Supreme Court, New York County, convicted defendant upon his guilty plea and sentenced him to three years of
probation. On appeal, the First Department modified the judgment by striking two groups of probation
conditions, declined to strike another condition as moot, and otherwise affirmed.

DISPOSITION

affirmed
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