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SUMMARY

The Indiana Court of Appeals reviewed a malicious prosecution action brought by a physician against
an attorney who had filed a medical malpractice suit naming the physician as a defendant. The court
held that the prior malpractice action was not shown to have ended by settlement and therefore could
satisfy the favorable-termination requirement. Nevertheless, it affirmed judgment for the attorney
because the physician failed to prove that the attorney lacked probable cause to initiate the malpractice
claim.
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DISPOSITION affirmed

PROCEDURAL POSTURE Wong brought a malicious-prosecution action against attorney Glenn
Tabor based on Tabor's filing and continuation of a medical-
malpractice action against Wong. A jury returned a verdict for Wong
and awarded $25,000, but the trial court granted Tabor's motion for
judgment on the evidence and set aside the verdict. Wong appealed.

STANDARD OF REVIEW On review of judgment on the evidence after a jury verdict, the court
views only the evidence favorable to the nonmoving party and
reasonable inferences therefrom, and judgment may be entered only
when no substantial evidence or reasonable inference supports an
essential element of the claim. Whether undisputed facts constitute
probable cause is a question of law.

PRECEDENTIAL VALUE Published Indiana Court of Appeals opinion; precedential value is not
otherwise qualified in the source.
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PRACTICE AREAS

Torts Civil procedure Legal malpractice and attorney liability Medical malpractice

QUESTIONS PRESENTED

1. Whether the prior medical-malpractice action terminated in Wong's favor for purposes of a malicious-
prosecution claim when Tabor's office did not oppose Wong's motion for summary judgment.

2. Whether probable cause to institute the underlying action against Wong is determined by the court or
jury and what standard governs an attorney's probable cause to bring a civil claim.

3. Whether Wong presented sufficient evidence that Tabor lacked probable cause to initiate or continue the
medical-malpractice action.

4. Whether the judgment setting aside the jury's verdict could be affirmed on grounds preserved in Tabor's
motion to correct errors.

HOLDINGS

1. A prior civil proceeding may terminate in favor of the defendant when the plaintiff voluntarily
withdraws or abandons the claim, and entry of summary judgment in the defendant's favor generally
constitutes a favorable termination. A summary judgment entered after the plaintiff's attorney merely
elects not to oppose the motion is not barred as a favorable termination absent evidence that the
judgment was merely the formal vehicle for a settlement or compromise.

2. An attorney has probable cause to institute litigation when the attorney subjectively believes the client's
claim merits litigation and that belief satisfies an objective standard: no competent and reasonable
attorney familiar with the forum's law would consider the claim unworthy of litigation against the
particular defendant based on the facts known when suit was commenced.

3. Wong failed to prove that Tabor lacked probable cause to initiate the action against him.

4. Assuming that liability may arise from wrongful continuation of a civil proceeding that was properly
initiated, the circumstances supporting such liability are narrow; Wong did not establish liability on that
theory.

KEY QUOTATIONS

“The objective standard which should govern the reasonableness of an attorney's action in instituting
litigation for a client is whether the claim merits litigation against the defendant in question on the basis of
the facts known to the attorney when suit is commenced.” (422 N.E.2d at 1288)

“The question is answered by determining that no competent and reasonable attorney familiar with the law of
the forum would consider that the claim was worthy of litigation on the basis of the facts known by the
attorney who instituted suit.” (422 N.E.2d at 1289)



“Mere negligence in asserting a claim is not sufficient to subject an attorney to liability for the bringing of
suit.” (422 N.E.2d at 1289)

FACTUAL BACKGROUND

The Privetts retained Tabor approximately one month before the medical-malpractice statute of limitations
expired after Mrs. Privett became quadriplegic following cervical-fusion surgery. Before filing suit, Tabor spoke
with his clients and hospital personnel, visited the hospital, reviewed medical records, and conducted legal
research; he was told that Wong had diagnosed Mrs. Privett and referred her to the surgeon, and that Wong had
been present at the surgery. Tabor filed suit against Wong and other potential defendants within the limitations
period. The records ultimately showed that Wong did not participate in the surgery and had prescribed only a
laxative, but Tabor testified that he also believed Wong might have been negligent in referring Mrs. Privett to the
surgeon.

PROCEDURAL HISTORY

Tabor had filed a medical-malpractice action on behalf of the Privetts against several physicians, including
Wong. Wong was later dismissed from that action by summary judgment after Tabor's office agreed not to
oppose the motion. Wong then sued Tabor and the Privetts for malicious prosecution; the Privetts were
dismissed, and the case against Tabor proceeded to trial. After the jury found for Wong, the trial court entered
judgment for Tabor under Indiana Trial Rule 50(A)(4), concluding that the prior action had terminated by
agreement and therefore not in Wong's favor. The Court of Appeals rejected that rationale but affirmed on the
alternative ground that Wong failed to prove lack of probable cause.

DISPOSITION

affirmed
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